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The California State Density Bonus Law (SDBL) was adopted in 1976 to address Ca lifornia's affordable 
housing needs. As originally enacted, the SDBL sought to increase the production of affordable 
housing by requiring local agencies to grant an increase to the maximum allowable residential density 
for eligible projects, and to support the development of eligible projects at greater residential 
densities by granting incentives, concessions, waivers, and/or reductions to applicable development 
regulations. 

The City of Santa Rosa has adopted a local Density Bonus Ordinance (included in Zoning Ordinance 
Chapter 20-31) that complied State law at the time the ordinance was adopted and through to the last 
amendment in 2012. Several updates to SDBL have occurred since 2012 and Santa Rosa's local 
Ordinance is currently inconsistent with State law. This report provides an overview of the SDBL to 
highlight its basic provisions, and the six amendments that have been adopted to the law since 2012 
(AB-2222, AB-744, AB-1934, AB-2556, AB-2501, and AB-2442). The report clarifies necessary updates 
to the Santa Rosa Density Bonus Ordinance to comply with State law. 

In addition to ensuring compliance with SDBL, this report assists the City with implementing its 
Housing Action Plan (2016), which provides clear direction on updating the local Density Bonus 
Ordinance to increase regulatory incentives that promote affordable housing production. Specifically, 
Program #1 and Program #4 of the Housing Action Plan direct the City to develop a local density bonus 
ordinance that allows for density beyond the 35% provided by the SDBL. The Housing Action Plan calls 
for a supplemental density bonus of up to 100%, as well as a structure for processing supplemental 
density bonus applications. 

In Chapter IV of this White Paper, a series of recommendations are provided for a supplemental 
density bonus program in Santa Rosa. The recommendations provide for additional density bonuses 
of up to 60%, 80%, and 100% of base density, depending on site suitability, which Is determined by 
evaluating the following factors: 

• Priority Development Areas (PDAs) and Service Capacity. Larger bonuses are considered 
if a property is within a PDA. These sites typically are located in areas with larger-scale 
development, have access to necessary infrastructure, and are close to major transit service 
routes. 

• Land Use Designations that allow denser residential development. Where higher density 
residential development is already permitted, a greater degree of density bonus is considered 
to incentivize affordable housing production with future projects. 

• Proximity to single-family neighborhoods. Sites that border predominantly single-family 
residential developments are proposed to have a lower supplemental density bonuses to 
ensure an appropriate scale of development is achieved in transit ion areas. 

• Existing conditions, infrastructure and development patterns. Sites adjacent to major 
infrastructure (predominantly major corridors) are considered to have a better capacity to 
handle higher density development and therefore greater supplemental density bonuses are 
proposed in these areas. 
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• Redevelopment Impediments. Properties with existing development that would require 
increased investment to redevelop are targeted with higher supplemental density bonuses to 
overcome redevelopment barriers. 

• Access to transit. Proximity to transit reduces parking demand, which enables higher density 
development, thus greater supplemental density bonuses are proposed in these areas. 

• Proximity to Schools. Sites within a ½-mile of schools are considered more appropriate for 
higher density development. Reduced density bonuses are provided for properties located 
further from schools. 

• Preservation Districts. Single-family areas in Santa Rosa's preservation districts face 
excessive redevelopment pressure because they are typically located close to the urbanized 
core of the city. Supplemental density bonuses are targeted to the periphery of preservation 
districts if other factors al ign to support supplemental density bonuses. 

The structure for the proposed supplementa l density bonus program in Santa Rosa is based on a 
point system. A request for larger density bonuses results in a larger required number of points to 
qualify for the bonus. Points are generated predominantly through the production of affordable 
housing across a range of income levels. A smaller share of the required points may also be generated 
by providing certain community benefits that may include: 

• Open space 
• Historic or Landmark Preservation 
• Fami ly-sized units 
• Infrastructure/Capital improvements 
• Public art 
• Innovative Community Benefits supported by City Council using a predictable model that 

balances the degree of community benefit with capital invested. 

The next step in developing a supplemental density program in Santa Rosa is to evaluate the proposed 
structure with the community, to gather feedback and reactions to the program, and to revise the 
recommendations for an improved policy that is appropriate, viable, and effective in Santa Rosa. 
Following the community outreach and refinement of the proposed amendments to the City's existing 
Density Bonus Ordinance, the proposal will be scheduled for review and consideration by the Planning 
Commission and City Council. 

Page 6 of 61 



CITY OF SANTA ROSA: DENSITY BONUS ORDINANCE UPDATE 
WHITE PAPER 

I. INTRODUCTION 

The California State Density Bonus Law (SDBL) was adopted in 1976 in recognition of California's acute 
and growing affordable housing needs. The SDBL has been amended multiple times since adoption 
in response to evolving housing conditions, to provide clarification on the legislation, to respond to 
legal and implementation challenges, and to incorporate new or expanded provisions. The SDBL, as 
originally enacted, sought to address the affordable housing shortage by encouraging development 
of low- and moderate-income units; over time, the law was expanded to recognize the need for 
housing for households at a wider range of income levels and with specialized needs. 

The SDBL incentivizes affordable and other specialized housing production by requiring local agencies 
to grant an increase to the maximum allowable residential density for eligible projects, and to support 
the development of eligible projects at greater residential densities by granting incentives, 
concessions, waivers, or reductions to applicable development regu lations. An example of a 
concession or incentive is a reduction in the number of parking spaces that may be requ ired for a 
project, or an increase in the al lowable building height that applies to the project. The SDBL applies to 
projects providing five or more residential units, includ ing mixed-use developments. Density bonuses 
and associated incentives, concessions, waivers, or reductions are intended to offset the financial 
burden of constructing affordable or specialized units. 

All local governments are requ ired to implement the SDBL or adopt local ordinances that are 
consistent with State law. Local jurisdictions may adopt an ordinance that allows greater incentives 
and bonuses than the SDBL. The City of Santa Rosa amended its local density bonus ordinance in 
2012; since that time a series of updates were adopted at the state level to amend the SDBL, including 
three major updates that took effect January 1, 2017. 

The purpose of this White Paper is to propose changes to the City's existing Density Bonus Ordinance 
that will bring it into conformance with SDBL, and to implement the Housing Action Plan. 

The Housing Action Plan directs the City to utilize the density bonus program as a key incentive for 
affordable housing production in Santa Rosa. The Action Plan also directs the City to adopt a 
supplemental density bonus program that provides for density bonuses of up to 100% where feasible 
and appropriate in the City. 

Based on input from City staff, this White Paper focuses on several key aspects of SDBL for 
consideration in updating the City's ordinance. These topic areas include: 

• Preparing an overview of SDBL 
• Identifying updates to the SDBL that are not reflected in local ordinance 
• Evaluating SDBL implementation in land use designations with no maximum, base density 
• Clarifying density bonus application requirements 
• Clarifying the relationship between the City's inclusionary housing ordinance and SDBL 
• Understanding opportunities for density bonuses beyond 35% (the SDBL maximum) 

Understanding the bases for denying incentives, concessions, waivers, or reductions 
Clarifying the implementation of SDBL locally with respect to environmental review, 
preservation districts and landmarks, and neighborhood compatibility. 
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This chapter begins with an overview of the current SDBL; it highlights the basic provisions of the SDBL 
and clarifies those updates that have taken effect since adoption of the City's density bonus ordinance 
in 2012. The chapter concludes with a review of key considerations relevant to SDBL implementation 
in Santa Rosa. 

Basic Provisions: Sliding Scale (Income-Based) Density Bonus 

To better understand recent changes to the SDBL it is helpful to begin with an understanding of the 
basic tenets of the SDBL prior to this date because the City of Santa Rosa was in substantial 
conformance with these tenets. Prior to January, 2017 a residential project could qualify for a density 
bonus on a sliding scale proportionate to the allocation of affordable housing units relative to total 
units in the base project (i.e. prior to receiving the density bonus) as summarized in Table 1. 

As illustrated in the example below, a project in which 13% of the total proposed units were 
designated as low-income units, would qualify for a density bonus of 20% (for meeting the 10% 
minimum required low-income allocation) plus an additional 4.5% bonus for exceeding the minimum 
requirement (the density bonus increases at a rate of 1.5% for every 1 % of low-income units provided 
above the minimum). Projects providing for-sale moderate-income units in common interest 
developments (e.g. condominium, commun ity apartment, planned development, or stock cooperative 
projects) are also eligible. 

DENSITY BONUS PROJECT EXAMPLE: 
Base Project Total Units: 66 rental apartment units 
Affordable Units: 8 units (targeted to low-income households) 
% Affordable Units: 8 units + 66 units = 12.1 % = 13% (after rounding up) 
Market-Rate Units: 58 units= 87% of total project units 

Eligible Density Bonus: 

Density Bonus Units: 
Total Project Units: 

For providing the minimum 10% of total project units at the low-income level: 20% 
For exceeding the minimum required % of low-income units: (13-1 O) x 1.5 = 4.5% 

13% of the project's units are affordable, 3% higher than the required amount 
Each 1 % of low-income units over the minimum 10% yields an extra 1.5% bonus 

Total Density Bonus= 20% +4.5% = 24.5% 

66 project units x 24.5% .. 16.2 units= 17 units 
83 units (58 market-rate, 8 low-income, 17 density bonus units) 
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Tobie 1 - Requirements for Density Bonus Eligibility and Associated Density Bonuses 
AFFORDABILITY LEVEL MIN. REQUIRED TO BONUS FOR ADDITIONAL BONUS PER 
OR HOUSING TYPE RECEIVE BONUS M IN. UNITS 1% INCREMENT OVER M IN . 
VERY LOW-INCOME 5% 20% 2.5% 
LOW-INCOME 10% 20% 1.5% 
MODERATE-INCOME A 10% 5% 1.0% 
SENIOR-CITIZEN 

35 Units 
20%of 

HOUSING 8 
senior units 

NIA 

CONDO CONVERSION 

Moderate Income' 33% 25%' N/A 
Lower Income c 15% 25%' 

LAND DONATION ° 10% of Market Units 15% 1.0%: 1.0% 
CHILD CARE FACILITY' NIA sq. ft. 

Saric~" Rosa 

UNITS NEEDED FOR 
MAX. BONUS OF 35% 

11% 

20% 

40% 

N/A 

NIA 

30% 

A Moderate-income units in common-interest developments (e.g. condos) and offered to the public for purchase 
8 Includes senior mobile home parks; project must limit residency based on age requirements pursuant to Section 

798.76 or 799.5 of the Civil Code. A Senior Citizen Housing Development is defined in Civil Code Section 51.3(b)(4) 
as a residential development for senior citizens that has at least 35 dwelling units. 

c Or 1 concession/incentive of equal value at the City's option. 
0 Projects must select one income-based, or specialty housing category as the basis for calculating the density bonus. 

Bonuses for an income or housing category can be combined with a bonus for land donation, up to a maximum of 
35%; a square footage-based density bonus may be granted for child care facilities beyond 35%. 

Basic Provisions: Fixed-Rate (Specialized Housing) Density Bonuses 

Projects that provide specialized units for senior-citizens may be eligible for flat-rate density bonuses 
if the minimum qualification criteria are met. A senior-citizen housing project is defined as a 
development that provides at least 35 units, where 100% of the units are designated for senior­
citizens. Qualifying senior-citizen projects are eligible for a fixed density bonus equal to 20% of the 
number of senior-citizen units provided. For example, a project with 40 such units would receive a 
bonus of 8 additional units. 

In the case of condominium conversion projects, if the project provides at least 33% of total proposed 
units for low- or moderate-income households, or if 15% of t he total proposed units are allocated to 
very-low income households, the project may be entitled to a fixed 25% density bonus. This density 
bonus can be exchanged for one concession at the local jurisdiction's or appl icant's option. 
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Basic Provisions: Other Density Bonuses 

Projects may also receive a density bonus for donating land for the construction of affordable housing 
or by providing child care facilities associated with a housing development. To qualify for a bonus 
through land donation, the land must be of sufficient size to develop at least 40 units, with the 
appropriate General Plan land use designation and zoning classification for residential development, 
and must be served by basic utilities.1 The land must be located with in ¼-mile of the boundary of the 
proposed project within the loca l jurisdiction. At minimum, the acreage and zoning classification of 
the donated land must accommodate construction of very-low income units equivalent in number to 
10% of the proposed market-rate units. This is determined by examining both the number of market­
rate units proposed, and the average square footage of the market units. Affordable units provided 
on donated land be of equivalent average size to the market rate units in the project. 

LAND DONATION PROJECT EXAMPLE: 
Project Market-Rate Units: 230 units 
Density Bonus Requested: 25% 
Base Density for Donated Land: 12 dwelling units/acre 

Minimum Land Donation Reguirement: 
Acres Required for 40 units: 
10% of Market Rate Units: 
Acres needed for 23 units: 
Min. Land Donation Requirement: 
Resulting Density Bonus Amount: 

40 units + 12 units/acre = 3.33 acres 
230 units x 10% = 23 units 
23 units + 12 units/acre= 1.92 acres 
3.33 acres (larger of 3.33 and 1.92 acres) 
15% 

Achieving 25% Density Bonus through Land Donation: 
Density Bonus Request: 25% 
Affordable units for 25% bonus: 1 0% (for 15% bonus) + 10% for another 10% bonus 

20% x 230 units = 46 units 
Acres to build 46 units: 
Min. Land Donation for 25% bonus: 

46 units + 12 units/acre = 3.83 acres 
3.83 acres (larger of 3.33 and 3.83 acres) 

The eligible density bonus for land donation increases by 1 % for each 1 % of very-low income units 
that can be built above 10%. Land donation-based bonuses can be combined with other bonuses up 
to a maximum of 35%. The land must be transferred to the local government or to an affordable 
housing developer approved by the jurisdiction. Units constructed on the donated land must be 
subject to a deed restriction ensuring housing affordability for very low-income households for a 
period of 55 years. Because of the parcel size requirements for land donation to be eligible under the 
SDBL, the land donation option is typically only practical for larger (subdivision) developments. 

Projects that provide a child care facil ity may be eligible for a density bonus of equal or greater square 
footage as the proposed facility. The bonus is a floor area of up to five square feet per square foot in 
the child care facility in existing buildings (10 square feet per square foot for new construction). To 

' The General Plan designation and zoning/or the land must allow residential densities in compliance with Government 
Code Section 65583.2(c)(3), which outlines minimum densities that are appropriate to accommodate housing for lower 
income households in the local context (ranging from jurisdictions in nonmetropolitan to metropolitan counties). 
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qualify, the distribution of ch ildren attending the facility that are from very low-, low-, and moderate­
income households must match the income distribution of households in the proposed project; the 
SDBL is silent on the legal framework that is required to demonstrate this compliance. 

Basic Provisions: Affordability Restrictions 

Subsection 6591 S(c) details provisions for ensuring the continued affordability of units that qualify a 
project for density bonuses pursuant to the SDBL. All affordable rental units shall be subject to a 
recorded affordability restriction for 55 years or longer as may be dictated by another financial partner 
involved in the project. Rental affordability is subject to following terms: 

• Very low-income units: rents may not exceed 30% of 50% of the area median income (AMI) 
• Low-income units: rents may not exceed 30% of 60% of the AMI 
• Area median income is determined annually by the Department of Housing and Community 

Development based on federal Department of Housing and Urban Development data. 
• Rents must include a reasonable utility allowance 
• Household size must be suitable to the affordable unit 

✓ Studio Units: 1-member household 
✓ 1-Bedroom Units: 2-member household 
✓ 2-Bedroom Units: 3-member household 
✓ 3-Bedroom Units: 4-member household, etc. 

Affordable units offered for sale are subject to following terms: 

• Very low-income units: housing costs may not exceed 30% of 50% of the AMI 
• Low-income units: housing costs may not exceed 30% of 70% of the AMI 
• Moderate-income units: housing costs may not exceed 30% of 110% of the AMI 

In for-sale projects, applicants must enter an equity-sharing agreement with the local government to 
distribute the value of appreciation, improvements made by the property owner, and any subsidies 
provided by the local government. Value generated to the local government through appreciation and 
recuperation of initial subsidies are to be used within five years of the sale to promote home 
ownership. 

Basic Provisions: Incentives and Concessions, Waivers, and Reductions 

A project that meets the minimum requirements to qualify for a density bonus is eligible for the bonus 
as summarized in 
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Table 1, and a certain number of concessions and incentives subject to a sliding scale proportionate 
to the number of affordable units provided by the project. A concession or incentive is defined as: 

(1) A reduction in site development standards or a modification of zoning code requirements or 
architectural design requ irements that exceed the min imum State building standards, such as 
reductions in setback, square footage, or vehicular and bicycle parking space requirements. 
The requested concession or incentive must result in an identifiable and actual cost reduction 
to provide for affordable housing costs or rents. 

(2) Approval of mixed-use zoning for housing projects if associated commercial, office, industrial, 
or other land uses will reduce the cost of the housing development and if the non-residential 
land uses are compatible with the housing project, and existing or planned development in 
the immediate area. 

(3) Other regulatory incentives or concessions that resu lt in identifiable and actual cost 
reductions to provide for affordable housing costs, which may include the provision of direct 
financial incentives or land for the housing development by the City. 

Table 2 summarizes the number of incentives/concessions that a project may utilize depending on 
the proportion of affordable units included in the development. For example, a project containing 
22% low-income rental units qualifies for two (2) incentives or concessions per the SDBL. In the case 
of projects involving qualified child care facilities, the local government may opt to grant the applicable 
density bonus or forgo the bonus in exchange for one (1) additional concession or incentive that 
contributes to the cost of constructing the facil ity. Land donations and senior-cit izen projects that 
qualify for density bonuses are not entitled to any incentives or concessions under the SDBL. 

Table 2 - Schedule for Receiving Development Incentives or Concessions Per SDBL Section 65915(d) 

TARGET UNITS PERCENT OF TARGET UN ITS PROVIDED IN PROJECT 
VERY LOW-INCOME 5% 10% 15% 
LOW-INCOME 10% 20% 30% 
MODERATE-INCOME (FOR-SALE) 10% 20% 30% 
CONCESSIONS PROVIDED BASED ON PERCENTAGE OF UNITS PROVIDED ABOVE: 
NUMBER OF CONCESSIONS 1 2 3 
CONDOMINIUM CONVERSIONS 

Very Low- or Low/Moderate-Income 1 concession/incentive or the £_rescribed density bonus, at City's option 
DAY CARE CENTER 1 concession/incentive or the prescribed density bonus, at C~s option 

Concessions and incentives are differentiated from waivers and reductions in the SDBL. Projects that are 
eligible for a density bonus, and that are approved for concessions or incentives, cannot be subjected 
to any development standard that will have the effect of physically precluding the construction of the 
project. If a local development standard is found to have this effect, applicants have the option of 
requesting a waiver or reduction of any development standard that may preclude completion of the 
project; there is no limit on the number of waivers that may be requested. Waivers or reductions do 
not take the place of concessions or incentives that the project is qualified to receive. Legislative updates 
to the SDBL that took effect on January 1, 2017 introduced several amendments affecting the 
evaluation and granting of incentives, concessions, waivers, and reductions. 
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Beyond incentives, concessions, waivers, and reductions, projects that qualify for a density bonus 
because they provide affordable housing or are a qualified senior-citizen housing project are also 
eligible for reduced parking ratios, as presented in Table 3. These reduced parking ratios are inclusive 
of accessible and/or guest parking requirements, and apply to both market rate and density bonus 
units. Applicants have the option to request even lower parking ratios as a concession or incentive. 

Table 3 - Parking Requirements Available by Request Under Density Bonus Law 

UNIT TYPE MAXIMUM ON-SITE PARKING REQUIREMENT 
(TANDEM OR UNCOVERED PERMITTED) 

0-1 bedroom 1 space/unit 
2-3 bedrooms 2 spaces/unit 
4+ bedrooms 2.5 spaces/unit 

In 2015, AB 744 was passed to amend SDBL and include additional project criteria that would result 
in reduced parking requirements. These and other amendments to SDBL which have taken effect 
since adoption of Santa Rosa's local ordinance in 2012 are summarized in the following section. 

Post-2012 Regulatory Updates to the SDBL 

Since the last amendment to the local density bonus ordinance in Santa Rosa in 2012, State law has 
been amended substantively through six Assembly Bills.2 The most sweeping changes were signed in 
September, 2016 by Governor Brown and took effect January 1, 2017. The fol lowing section overviews 
each update and provides a summary of the updated SDBL provisions in Table 5. 

AB 2222 (2014). Expands affordability terms to 55 years; requires affordable unit replacement 

In September, 2014, Assembly Bill (AB) 2222 was signed into law to amend several aspects of the SDBL. 
Prior to the bill, affordable units provided to qualify for density bonuses were subject to affordable 
income restrictions for a period of 30 years; AB 2222 extended the affordability term to 55 years. 

Additionally, AB 2222 introduced an affordable-unit replacement requirement in an effort to help 
address the potential displacement of existing tenants. The bi ll requires that projects using a density 
bonus replace each rental unit that that have been occupied by very low- or low-income households 
with in the five-year period preceding the development application. Applicants could elect to either: 

✓ provide replacement units of equivalent or greater number to units that are occupied by lower 
income households or subject to a rent or price control, or 

✓ ensure that units are affordable to very low-, or low-income households. 

The replacement provisions contained in AB 2222 were substantially expanded and clarified in the 
January, 2017 amendments adopted through AB 2556. 

2 Additional non-substantive technical updates or corrections were adopted through AB 806 (2012) and AB 383 
(2013) 
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AB 744 (2015). Requires local governments to allow reduced parking requirements 

Assembly Bill 744 was adopted in 2015. The bill required that local governments, upon request from 
an applicant developing a rental housing project that is density bonus-eligible, grant further 
reductions in parking requirements depending on the project's proximity to transit. Table 4 
summarizes the maximum parking requirements established under th is bill. The provisions of AB 744 
expand the parking reduction options available to developers that were provided in the SDBL. 

Table 4 - Summary of Maximum Parking Requirements for DB Projects by Type and Transit Access 

100% Mixed Income Project For For Special 

PROJECT TYPE: 
Affordable with at least: Citizens Needs 

Rental 20% low-Income >62yrs 
Project or 11 % v. low income 

Unobstructed occess within 0.5-miles to major transit srop • • 
Project served by Paratransit, or 
Unobstructed access within 0.5-miles to major bus stop' • • 
Maximum Required Parkin2 Ratio 0.5/unit 0.5/unit 0.5/unit 0.3/unit 
A With bus service at least eight times daily 
"Unobstructed access:" a resident can access the stop without meeting natural or constructed impediments. 
"Major transit stops:" a site containing an existing rail transit station, a ferry terminal served by either a bus or rail 
transit service, or the intersection of two or more major bus routes with a frequency of service of 15 minutes or less 
during peak commute periods. Major transit stops includes stops shown in the applicable regional transportation 
plan. For a property or project to qualify, all parcels within the project must have no more than 25% of their area 
farther than one-half mile from the stop and not more than 7 0% of the residential units or 100 units, whichever is 
less, shall be farther than one-half mile from the stop 

Jurisdictions may however require higher parking ratios for housing near transit if the city has 
completed a parking study within the last seven years that supports the need for more parking. 

AB 1934 (2016). Includes a density bonus option for commercial projects with affordable housing. 

AB 1934 expanded the SDBL to provide incentives for commercial developers to contribute to 
affordable housing. The bill provided a bonus for commercial developers that enter an agreement 
with a housing developer to provide affordable units in a mixed-use joint project, or as two separate 
but related projects. Commercial developers must define how they are contributing to the affordable 
housing development; three options are recognized by the SDBL: 

• The commercial developer may directly build the units. 
• The commercial developer may donate a portion of the development site, or property located 

elsewhere, to the housing developer to build affordable housing. 
• The commercial developer may make a cash payment to the housing developer to offset the 

construction cost for affordable housing. 

To qualify for the density bonus, the proposed affordable units must contain a prescribed number of 
low- or very-low income units: at least 30% of the total units proposed shall be for low-income 
households, or at least 15% shall be for very low-income households. If the affordable units are to be 
constructed off-site (separate) from the non-residential development, the units must be located on a 
site that is: 
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• within the local jurisdiction; 
• near public amenities, including schools and employment centers; and 
• located within one-half mi le of a major transit stop. 

Gt)of~ .LI 
Santa~-, -Rosa •• "", 

The provisions of AB 1934 do not prevent an affordable housing developer from utilizing the density 
bonus, concession or incentives, waivers or reductions, that are available through the SDBL. 
Furthermore, the amendments did not reduce or waive affordable housing impact fees that may apply 
to commercial projects in the jurisdiction. 

The provisions of AB 1934 are subject to a sunset clause of January 1, 2022. Any projects approved 
under the bill's provisions must be reported to the Department of Housing and Community 
Development by the city or county in an annual report. 

AB 2556 (2017). Provides clarifying language on addressing replacement units. 

As described above, AB 2222 amended the SDBL in 2014 to preserve existing affordable housing units 
by prohibiting an applicant from receiving a density bonus, incentive, concession, waiver or reduction, 
if a development removed units that-at any time in the five-year period preceding the application­
were occupied by lower-income households or subject to a form of rent control. AB 2222 is reflected 
in the §6591 S(c), and includes the stipulation that projects may overcome this restriction by replacing 
affordable units with units of equivalent affordability, size and/or type. AB 2222 failed to clarify how 
replacement unit requirements should be determined if resident income level were not verifiable. AB 
2556 (2017) provides clarifying language to satisfy t he replacement unit requirements in the SDBL: 

• Projects shall provide at least an equal number of replacement units of equivalent size and 
affordability. Equivalent size means providing at least the same total number of bedrooms. 

• For currently-occupied units that would be removed, if the income level of the household is 
not known, it shall be presumed that the bu ilding is occupied by the same proportion of lower 
income renter households to all renter households as is the case for the jurisdiction as a whole. 
The lower-income household share for the jurisdiction shall be based on current 
Comprehensive Housing Affordabi lity Strategy Database (CHAS) statistics reported by the 
Department of Housing and Urban Development (HUD). 

✓ The current proportion of lower income renter households (those earning less than 
80% of Area Median Income in the 2010-2014 CHAS data cycle) in Santa Rosa is 55.4%.3 

• For buildings vacated or demolished within five (5) years of the development application, if 
the income level of the last occupants in previously existing units is not known it shall be 
presumed that ve,y low- and /ow-income households occupied the units in the same proportion 
of ve,y low- and !ow-income renter households to all renter households in the j urisdiction 
based on current CHAS statistics report by HUD. 

✓ The current proportion of very !ow-income renter households (those earning up to 50% 
of Area Median Income) and low-income households (those earning over 50% but less 
than 80% of Area Median Income) in the 2010-2014 CHAS data cycle in Santa Rosa are 
15. 7% and 21. 9% respectively. 4 

3 Data is current to May 26, 2017. Source: https:llwww.huduser.gov/portalldatasetslcp.html 
4 Data is current to May 26, 2017 
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• AB 2222 did not clarify the requ ired rent level for replacement units when the current 
occupant of a rent-controlled unit was not lower-income (e.g. due to wage increases). If a 
project would replace rental units in existence within 5 years of the appl ication that are subject 
to a form of rent or price control, the local government can choose to require that either: 

✓ the units are replaced in compliance with a local rent or price control ordinance, 
subject to agreement by the developer; or 

✓ the replacement units sha ll be made available at an affordable rent or cost for 55 years 
and shall be occupied by low-income households. 

AB 2501 (2017). Streamlines density bonus processing and clarifies application requirements. 

AB 2501 streamlines density bonus application processing in recognition of the financial implications 
for developers caused by permitting delays. Streamlining changes are described in SDBL Section 
65915(a)(3; these changes require that local jurisdictions: 

• Adopt procedures and timelines for processing density bonus applications. 
• Provide a list of all information required to be submitted with the density bonus application 

for the density bonus application to be deemed complete. 
• Issue completeness determinations on applications within 30 days in compliance with 

Government Code Section 65943. 

AB 2501 includes several additiona l clarifications and procedural amendments to aid in the 
application and enforcement of the SDBL: 

• Provision 65915(q) and others state that any density calculations resulting in fractional units 
sha ll be rounded up to the next whole number. This applies to calcu lating the: 

✓ number of affordable units required to be eligible for the density bonus; 
✓ base density (i.e. the number of affordable units in the base project); 
✓ eligible bonus units; 
✓ number of replacement units required (65915(c)(3)(B)(i)); and 
✓ required number of parking spaces (65915(p)(4)) 

• Local governments are prohibited from conditioning the submission, review, or approval of a 
density bonus application on addit iona l reports or studies that are not described in the SDBL. 
Cities can however require "reasonable documentation" to establish el igibility for incentives 
or concessions, waivers or reductions, or reduced parking ratios. 

• Developers can forgo an eligible density increase, and accept only concessions or incentives. 
• Density bonuses are defined as an increase over the maximum allowable gross residential 

density at the time of application. 
• The burden of proof for denying a requested concession or incentive is placed more directly 

on local jurisdictions, with clarifying language on determining whether a concession or 
incentive results in cost reduct ions in support of affordable housing development. The bill 
amends Section 65915(d)(1 )(A)- the first finding of fact to deny a requested concession or 
incentive. Local jurisdictions must grant the requested concession or incentive unless it "does 
not result in identifiable and actual cost reductions," to provide for affordable housing. The 
revised language el iminates ambiguities about who (the developer or the jurisdiction) should 
determine whether a concession or incentive is financially sufficient. 
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AB 2442 (2017). Expands the housing categories that could qualify for o density bonus. 

Assembly Bill 2442 amends Section 6591 S(b) to include additional categories of specialized housing 
that would qualify a project for a density bonus. If at least 10% of the proposed units in a project are 
designated for very-low income households for a period of 55 years, and are targeted to the fol lowing 
specialized housing types, they may qualify for a density bonus: 

• transitional foster youth as defined in Education Code Section 66025.9 
• disabled veterans as defined in Government Code Section 18541 
• homeless persons as defined in 42 U.5.C. Sec. 11301 et seq. 

The density bonus for these projects is 20% of the provided specialized housing units (like the bonus 
for senior housing); because the specialized units must be income-restricted, the standard density 
bonus that is available for projects that provide very-low income level units may also be applied. 

AB 2442 SPECIALIZED HOUSING DENSITY BONUS PROJECT EXAMPLE: 
Base Project Total Units: 66 rental units 
Market-Rate Units: 59 
Affordable Units: 7 units (very low-income, restricted for 55 years, for disabled veterans) 
% A/fordable and Specialized: 7 units+ 66 total units= 10.6% = 11 % 
Eligible Density Bonuses: Specialized housing bonus: 20% of 7 specialized units 

Standard bonus: 11% very-low income units= 35% 
Total Density Bonus: Specialized housing: (20% x 7) • 1.4 units • 2 units 

Standard Bonus: 35% x 66 units= 23.1 units= 22 units 
Total Units with Bonus: 90 units (59 market-rate, 7 specialized, 24 density bonus units) 
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Summary of Density Bonus Law l<ey Features with Amendments Since 2012: 

Table 5 below expands on Table 1 to highlight changes to the SDBL that were adopted since 2012. 

Tobie 5 - Updated Requirements for Density Bonus Eligibility and Associated Density Bonuses 

AFFORDABILITY 
M IN . REQUIRED TO BONUS FOR ADDITIONAL BONUS PER UNITS NEEDED FOR 

RECEIVE BONUS MIN. UN ITS 1% INCREMENT OVER MIN. MAX. BONUS OF 35% 
VERY LOW-INCOME 5% 20% 2.5% 11% 
LOW-INCOME 10% 20% 1.5% 20% 
MODERATE- INCOME A 10% 5% 1.0% 40% 
SENIOR-CITIZEN 

35 Un its 
20% of 

NIA HOUSING 8 
senior u nits NIA 

CONDO CONVERSION 

Moderate Income c 33% 25% N/A NIA 
Lower Income c 15% 25% 

LAND DONATION o 10% of Market Units 15% 1.0% 30% 
CHILD CARE FACILITY c NIA Equal sq. ft. NIA NIA 
SPECIAL HOUSING c 10% 20% N/A NIA 
A Moderate-income units in common-interest developments (e.g. condos) and offered to the public for purchase 
8 Includes senior mobile home parks; project must limit residency based on age requirements pursuant to Section 

798.76 or 799.5 of the Civil Code. A Senior Citizen Housing Development is defined in Civil Code Section 57.3(b)(4): 
as a residential development for senior citizens that has at least 35 dwelling units. 

c Or an incentive of equal value, at the city's option. 
0 Projects must select one income-based, or specialty housing category as the basis for calculating the density bonus. 

Bonuses for an income or housing category can be combined with a bonus for land donation, up to a maximum 
of 35%; a square footage-based density bonus may be granted for child care facilities beyond 35%. 

E Includes housing for transitional foster youth, disabled veterans, or homeless persons. Such units must be subject 
to an affordability restriction at the very low-income level for 55 years. 
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Local Considerations for SDBL Implementation 
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The City of Santa Rosa is a large city with a sophisticated land use planning regulatory framework; the 
community contains a variety of unique neighborhoods, historic resources, and local development 
conditions that must be assessed with respect to SDBL. In consultation with staff, several pertinent 
issues were identified for specific analysis to ensure appropriate and efficient implementation of SDBL 
in the community. These issues are highlighted in th is section. 

Density Bonuses in Areas with No Maximum Density 

Applicants have full discretion to seek and accept any applicable density bonus for an eligible project. 5 

It is also the applicant's right to opt for no density bonus or a lesser bonus. Many cities-including 
Santa Rosa-have Zoning Districts and General Plan Land Use designations with no applicable 
maximum residential density limit . These are typically associated with dense, mixed-use (downtown) 
areas. Communities regulate development in these areas through controls on physical form: through 
setback standards, height restrictions, architectural standards, and design guidelines. 

Areas not subject to a residential density limit pose a cha llenge to interpreting and implementing the 
SDBL. Three approaches are available to address development in these areas: 

1. Density Bonuses through Concessions and Waivers. Projects in zones without residential 
density limits can comply with applicable development standards, forgo the redundant 
density bonuses that may otherwise apply, and simply seek relief from any development 
standards that may limit the desired density to offset the cost of building affordable housing. 
In this approach, the onus is on the developer and local jurisdiction to determine how much 
of a concession to development standards is justified to offset the cost of affordable housing 
development. 

2. Density Bonuses Implicit ly Defined. The local jurisdiction may require t hat an "implicit" 
residential density is calculated based on a project put forward that meets all applicable 
development standards. In this approach, a project defines the applicable residential density 
for itself based on meeting applicable development standards. This strategy requires controls 
to ensure that base projects that define density do not undermine development quality to 
maximize base density and the resultant density bonus. The City of Berkeley has pursued this 
approach; details are provided in the following chapter on local ord inance comparisons. 

3. Expand Density Bonus to Development Standards. A local jurisd iction may adopt a bonus 
schedule for development standards that replicates the schedule for residentia l density 
bonuses. In this strategy, the local jurisdiction may identify the development standard (such 
as height or floor area ratios) that are the predominant restriction to larger development 
projects in areas not subject to residential density limits. For example, a floor area ratio bonus 
may be provided in exchange for affordable units rather than a residential density bonus. This 
approach has been adopted in Emeryville and is summarized in the fol lowing chapter. 

5 Gov. Code Section 65915(/) 
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Density Bonus Application Requirements 
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One of the issues that SDBL proponents identified and sought to address through AB 2501 is that 
severa l communities-deliberately or inadvertently-had restricted access to density bonuses 
through onerous application requirements and costly reports that were designed to substantiate 
applications for bonuses. While AB 2501 inserted provision 6591 S(a)(2) into the Density Bonus Law to 
prevent frivolous application requirements, interviews with jurisdictions conducted for this white 
paper indicate that confusion remains about what local jurisdictions can and cannot require as part 
of a density bonus application. Section 65915(a)(2) reads that the SDBL "does not prohibit a local 
government from requ iring an applicant to provide reasonable documentation"6 (emphasis added) to 
establish eligibility for a density bonus, incentives, concessions, waivers, reductions, or parking ratios. 
Some local governments interpret this language to requ ire developers to submit pro formas showing 
the amount of profit they will make on a project. However, amendments adopted through AB 2501 
are intended to presume that incentives and concessions provide cost reductions, and therefore 
contribute to affordable housing development. A municipality has the burden of proof of 
demonstrating that a concession or incentive would not generate cost savings. 

lnclusionory Housing Policies 

Section 65915(b)(1) outlines the eligibility requirements for density bonuses. The section clarifies that 
a local jurisdiction must grant a density bonus and associated concessions, incentives, waivers, and/or 
reductions "when an applicant for a housing development seeks and agrees to construct a housing 
development, excluding any units permitted by the density bonus awarded pursuant to this section" that 
contains affordable units consistent with the schedule outlined in the law. lnclusionary affordable 
housing units are not units permitted by the density bonus; therefore, inclusionary units have been 
consistently interpreted as contributing to qualifying a project under SDBL. This interpretation was 
confirmed in 2013 by the California Court of Appeals in Latinos Unidos def Valle de Napa y Solano v. 
County of Napa. 

Density Bonus Beyond 35% 

Density Bonus Law Section 6591 S(n) stipulates that local governments have the option to grant 
density bonuses in excess of 35% for projects that meet the SDBL, or to grant smaller density bonusses 
for projects that do not meet minimum qualif ication thresholds in the SDBL. In other words, projects 
that either fai l to fully meet, or projects that exceed the el igibility requirements of the SDBL may be 
granted proportionate density bonuses at the discretion of the local government. The City of Santa 
Rosa Housing Action Plan directs the City to develop a supplemental density bonus program for the 
City that provides a bonus of up to 100% (see Program #1 in the Action Plan, outlined in the following 
chapter). 

Several communities have adopted local ordinances that support density bonus allowances above 
35%. Generally, supplemental density bonuses are permitted for projects that provide additional 
community benefits or amenit ies that communities have identified as potentially: 

6 See Section 65915(a){2) 
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• Providing a larger quantity of affordable housing in the base project than required by the SDBL 
• Providing affordable housing targeted to extremely low-, or very low-income households 
• Providing specia lized housing units of relevance or importance in the community, such as 

workforce housing, family-size units, or other forms of housing. 
• Providing a range of public amenities such as: 

✓ Donating land or contributing otherwise to enhance or maintain open or public spaces 
✓ Providing for public art through fee contributions or in kind 
✓ In-lieu payment of fees toward community-benefit projects 
✓ Completing or contributing f inancially towards infrastructure improvements 

• Including exemplary design that contribute to enhancing the local neighborhood 
• Contributing to climate change adaptation or mitigation 
• Improving, maintaining or rehabilitating historical and cultural assets in the community 

Denial of Incentives, Concessions, Waivers, or Reductions 

The SDBL mandates that local governments provide concessions or waivers for eligible density bonus 
projects, unless one of the following findings is made based on substantial evidence:7 

(A) The concession or incentive does not result in identifiable and actual cost reductions to 
provide for affordable housing costs. 

(B) The concession or incentive would have a specific, adverse impact upon public health and 
safety, the physical environment, or on any real property listed in the California Register of 
Historical Resources, and for which there is no feasible method to satisfactorily mitigate or 
avoid the specific, adverse impact without rendering the development unaffordable to low­
income and moderate-income households. 

(C) The concession or incentive would be contrary to State or federal law. 

For child care facil it ies, Section 659515(h)(3) provides that a jurisdiction may deny a bonus or 
concessions for child care facilities if it can determine, with substantial evidence, that the community 
has adequate child care facilit ies in the project area. 

Ambiguity remains about determining whether a concession or incentive results in identifiable and 
actual cost reductions, as well as what constitutes a specific, adverse impact; the SDBL refers to a 
definition provided in Section 65589.5 for the latter: a significant, quantifiable, direct, and unavoidable 
impact, based on objective, identified written public health or safety standards, policies, or conditions at the 
time of application. Section 65589.5 notes that inconsistency with zoning regulations or a General Plan 
Land Use designation does not meet this test. Local density bonus ordinances cou ld address these 
ambiguit ies by clarifying local issues that constitute adverse public impacts. This is particularly 
valuable in that AB 2501 placed the burden of proof on local governments to demonstrate that 
concessions or incentives meet one of the three findings for denial. If a concession or incentive is 
denied, applicants have the option to initiate legal proceedings. If a court finds in favor of an applicant 
in such a suit, the local government is responsible for the applicant's attorney fees and costs of suit.8 

7 Gov. Code Section 65915(d)(1) 
8 Gov. Code Section 65975(d)(3) 
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Local Integration: CEQA Exemptions, Historical Resources, and Neighborhood Integration 

Density bonus projects are not exempt from the California Environmental Qua lity Act (CEQA). 
However, two classes of categorical exemption recognized by the Act are often applied to density 
bonus projects: the Affordable Housing exemption (§15194) and the Residential Infill Projects exemption 
(§15195). To qualify for either, the project must be consistent with several threshold criteria 
established in CEQA §15192, including that the project must be consistent with any applicable General 
Plan, Specific Plan, or Local Coastal Program (and any related mitigation measures), as well as the local 
zoning ordinance. Several site-specific conditions must be met to qualify a project for the exemptions; 
these generally address the presence of ecological and habitat resources on-site, hazardous materia ls, 
public health risks associated with excess exposure to hazards such as earthquakes, flooding, wildfires 
or other hazards. As noted below, properties with historical resources do not qual ify for the affordable 
housing or infill exemptions. 

The affordable housing infill exemption is applicable to projects in which 100% of the proposed units 
are targeted to low-income households. The residential infill exemption is available to projects with 
mixed income levels, including partial market-rate housing projects. 

Properties listed on the California Register of Historical Resources are protected in the SDBL through 
Section 65915(d)(1 )(B), which establishes that a project requesting a density bonus may be denied the 
bonus and associated concessions or incentives if it would have a specific, adverse impact upon any 
real property listed in the California Register of Historical Resources, and for which there is no feasible 
method to satisfactorily mitigate or ovoid the specific, adverse impact without rendering the development 
unaffordable. While the SDBL does not explicitly extend the same protection to locally-designated or 
eligible properties, the protection would occur through CEQA review of the project. 
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II. CITY OF SANTA ROSA DENSITY BONUS REGULATIONS 

General Plan and Housing Element 

The Santa Rosa General Plan includes several provisions that support affordable housing 
development, including policies that seek to improve project processing and predictability, promote 
appropriate and supportive land use and development standards, and related implementing policies. 
Table 6 summarizes policies contained within the Santa Rosa General Plan that relate to affordable or 
specialized housing and density bonuses. The Housing Element recognizes several programs aimed 
at maintaining and expanding affordable housing. The City's Housing Authority-established in 
1971-is charged with providing decent, safe, and sanitary housing in Santa Rosa. The Authority has 
four approaches to meet this goal, the first being "develop new units." The Density Bonus program is 
a key tool in encouraging greater affordable housing development. 

Table 6 - General Plan Policies Related to Affordable and Specialized Housing Density Bonuses 

POLICY ~ ESCRIPTION 
FAST TRACK The City's Fast Track policy allows quicker processing of development projects that include 

_ __ __ affordi'~~ units. The Cit~olicy is to process development projects within 90 ~ 120 day_s. 
OPPORTUNITY As of the adoption of the General Plan, the City had designated 48 acres of undeveloped 
SITES i land for Medium High Density land use designation and 11 acres of undeveloped land as 

, Transit Village Medium and Transit Village Mixed Use land use designations to provide targeted 
___ --+-_,opportunities for higher-density (affordable) housing developmen!.:_ _ 

I Promote and participate in cooperative planning efforts with Sonoma County and its cities, 
1 especially related to countywide and sub-regional issues such as transportation, waste 

LUL-8-1 

_____ ~. management, and affordable housing. 
LUL-C-9 

LUL-F-1 

LUL-F-4 

H-A-2 

H-A-5 

H-C-3 

I 

Preserve and protect the character of older established residential neighborhoods within 
and adjacent to downtown. Promote the retention of existing housing units when possible, 

' especially those located in structures of architectural or historic interest and significance 
1 through a "no net housing loss policy." Permit developments that wil l result in net loss of 

housing units only with findings that such loss would be unavoidable and that new 
development would provide greater public benefits. _ __ 
Do not allow development at less than the minimum density prescribed by each residential 
land use classification -

, Allow development on sites with a Medium Density Residential designation to have a 
I maximum density of 24 units per gross acre (and up to 30 units per acre provided at least 
J 20 perce~ of the housing units are affordable, as defined in the Housing Element) __ 

Pursue the goal of meeting Santa Rosa's housing needs through increased densities, when 
' compatible with existing neighborhoods. Development of existing and new higher-density 

sites must be designed in context w ith existing, surrounding neighborhoods. The number of 
affordable units permitted each year and the adequacy of higher-density sites shall be 

I 
reported as part of the General Plan Annual Review report. _ 
Improve community acceptance of higher-density housing through community-based 
outreach, recognition of existing livable neighborhoods, and assurance of well-designed 

I high-density projects. _____ ___ __ 

I 
Require projects requesting residential General Plan amendments to rezone for General 
Plan consistency. ___ ___ __ __ 
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POLICY - ------
H-C-6 

H-C-13 

_jDESCRIPTION _ _ 

I Facilitate higher-density and affordable housing development in Priority Development Areas 
I (PDA), which include sites located near the rai l transit corridor and on regional/arterial 

I 
streets for convenient access to bus and rail transit. Implement existing PDA specific plans­
the Downtown Station Area Specific Plan and the North Santa Rosa Station Area Specific 
Plan-and develop new plans, such as the Roseland Specific Plan, to encourage the 

[ deve~opm~nt ~ hom~s that have ~ccess to services and amenities. _ 
Encourage the development of units with three or more bedrooms in affordable housing 
projects. ___ _ 

H-C-15 - ---j
1 

Encourage new affordable housing development to provide amenities for residents, such as 
on-site recreational faci lities, children's programs (day care or after-school care), and 

H-C-17 

H-D-1 

H-D-11 

__ community meetin_g-2Races. ____ _ 

I 
Evaluate reinstatement of zoning code provisions exempting sites designated Medium 
Density Residential and Medium High Density Residential from rezoning when affordable 
housing is proposed. ____ ____ _ 
Continue existing programs for persons with special needs, including disabled persons, 
developmentally disabled persons, elderly, homeless, large families, single parent 
households, and farmworkers. Programs include the Section 8 Housing Choice Voucher 
Rental Assistance Program and funding for services and organizations through the use of 
Community Development Block Grant and HOME funds. When funding is available, serve 
households with special needs through the Housing High density development projects 

1

1 should include play spaces for children, as shown above at Amorosa Village. Rehabilitation 
and Conservation Program and the Community Housing Development Organization 

I (CHDO). 

I Encourage the development of affordable housing for the elderly, particularly for those in 

H-F-1 ------! 
need of assisted and skilled nursing care. Continue to provide funding and offer incentives 
such as density bonuses, reduced parking requirements, design flexibi lity, and deferred 
development ~e_s_. __ 
Ensure that residential projects are heard by the first decision-making board, within a period 
not to exceed 120 days of receipt of a complete application for development approval. 

H-F-2 

H-F-3 

H-F-4 

-- i Fast track all development projects that fully comprise units affordable to extremely low-, 
1 

very low-, and low-income households with long-term affordability restrictions. Utilize a fast 
! track schedule mutually acceptable to the project applicant and_!~ City. __ 

I 
Defer payment of development impact fees for affordable units until permanent financing 
is available. 

-- ---- - -
I Continue to implement t~ity's Density Bonus Ordinance, consistent with state law. 

Page 24 of 61 



CITY OF SANTA ROSA: DENSITY BONUS ORDINANCE UPDATE 
WHITE PAPER 

Housing Action Plan 

The Santa Rosa Housing Action Plan, adopted in October, 2016, provides a roadmap to address the 
City's housing needs and implement the Housing Element. It is presented in five program areas, with 
31 program elements that represent specific actions to achieve each program. Several policies in the 
Housing Action Plan relate to updating and implementing the local density bonus program-these 
policies are associated with Program #1 (Increase lnclusionary Housing), and Program #4 (Improve 
Development Readiness of Housing Opportunity Sites): 

Program #1: Increase lnclusionary Housing 

The City's current inclusionary housing policy allows developers to build units in kind or make 

payments in-lieu of units. Given the nexus-based maximum fee that can be charged in-lieu, density 
bonuses and other regulatory tools are essential to incentivizing the construction of affordable 

housing units. The Housing Action Plan directs the City to amend the density bonus ordinance to: 

• Appropriate additional density above state-allowed 35%, with consideration of up to 100%; 
• Level of affordability to be achieved through the offering of additional density; 
• Incentives for creating smaller units that are less expensive by design. 

• Whether the additional density bonus will be allowed in al l residential districts or vary by 
residential density category; 

• Neighborhood compatibility (i.e., determining locations where bonuses should be available); 
• Whether specific areas of the city shou ld be targeted for density bonus (and other areas 

excluded) through use of an overlay zone; 

• Type of affordable units to be included - rental, ownership or both; 
• Consideration of and specification of an expanded list of concessions and incentives (as 

identified in State Law) 
• Potential expansion to the list of available concessions or incentives 

Program #4: Improve Development Readiness of Housing Opportunity Sites 

Program #4 recommends identifying "opportunity sites" with good physical, regu latory, and market 
potential for multifamily and mixed use development. Regu latory and financial incentives are 
directed to these areas to maximize affordable housing development. The density bonus program is 
recognized as one of the key incentivizing tools. 

Municipal Code 

The Santa Rosa density bonus program was last substantially amended in 2012. As presented in the 
prior chapter, several amendments to the SDBL have taken effect since that time. Table 7 provides a 
line-by-line overview of the City's current density bonus regulations and clarifies discrepancies with 
the State Law. There are 11 consistency gaps identified; these identified consistency gaps do not 
reflect recommendations to expand on the SDBL, which are outlined in Section IV of this report. 

Appendix A provides an overview of density bonus projects processed in the City since 1999. Sixteen 
projects were completed resulting in 1,107 housing units, of which 195 were affordable density bonus 
units. Most concessions granted for these projects were related to reduced setbacks and reduced 
parking requirements. Other concessions include additional height and lot coverage allowances. 
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Table 7 - Inconsistencies Between Sonta Rosa's Current Density Bonus Ordinance and Density Bonus Law 

Sarita~,~ 
Rosa' •. 0 • • 

f, CITY OFSANTAROSA DENSITY BONUS REGULATIONS _ --_j5TATE OFCALIFORNIA DENSITY BONUS LAW· GOV. CODE SECTION 65915 
Procedures exist but must be updated to be consistent with the SDBL I See 65915(a)(3J 
Processing timelines consistent with Gov. Code 65943 are needed 

----4 Requirements to submit complete densi!,' bonus applications are needed ___ __ _ _ 
2 Section 20-31.050 Eligibility criteria for density bonus I 65915(b)(E) allows density bonuses for qualifying projects where 10% of the total I 

Section does not include new specialized housing categories that qualify for units are for transitional foster youth, disabled veterans, or homeless persons. 
density bonuses consistent with amendments adopted through AB 2442 -~----- ___ _____ ___ _ _ __ ~l 

3 Section 20-31.050.4 Eligibility criteria for density bonus 659l 5(b)(D) 7 
~ferences units in "condominium or planned unit developments" The SDBL references the broader term "common interest developments''_9 

_ _ 

4 20-31.60 Project specific density bonus & 20-31 .100 Required Density Bonus See 6591 5(c)(1) 
Agreement and terms of agreement. 
Affordability terms must be 55 years; they are currently set to 30 years. 

5 Section 20-31.060.D Project specific density bonus 

_ ___, Moder~te incom1: ~ensity bonus sche~1:1le does not include 29% level 
6 Section 20-31.060 Project specific density bonus 

~- Land do~ti<:>n denJity bonus ~~hedule ~oes not include 28% level 

See Section 65915(f)(4J 

See Section 65915(g)(1 J 

7 Section 20-31.020 Definitions does not include: See Section 65915(0) 
• Development standard I 
• Maximum allowable density - - --------------i-- ------- - ______ ________ _______ _ 

8 Santa Rosa ordinance does not include any provIsIons responding to I See Section 65915(c){3) 1 

amendments in AB 2222 and AB 2556 dealing with replacement units 
9 I Santa Rosa ordinance does not include provisions responding to amendments I See Section 65915(p) 

in AB 744 dealing with reduced parking standards based on unit income levels 
and proximity to transit. 

'ro Santa Rosa ordinance does not include provisions for commercial I See Section 65915.7 
development partnered with affordable housing in response to amendments 

r adopted through AB 1934. 
Santa Rosa ordinance does not include complete provisions related to density I See Section 65917.5 
bonuses for child care facilities. 

- --

9 Common interest development is defined as defined in Civil Code Section 4100 means (a) A community apartment projecr: (b) A condominium project; (c) A planned 
development; (d) A stock cooperative. 
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Ill. LOCAL DENSITY BONUS ORDINANCE COMPARISON 

Saric~~, 
Rosa1 

----- --

To inform the Santa Rosa density bonus ordinance update, local density bonus programs in several 
Bay Area jurisdictions were analyzed. Comparable cities were identified by City staff for their relevance 
to the Santa Rosa context, and their unique approaches to encouraging affordable housing 
development through density bonuses. Ten cities were selected for in depth review and one-on-one 
interviews; in addition to the ten staff-selected jurisdictions, local density bonus ordinances for Santa 
Rosa's official "comparable cities" were also reviewed. The complete list of comparable cities that were 
reviewed are outlined below: 

• Ordinance review w ith one-on-one interviews (10 jurisdictions): 
o Berkeley 
o Emeryville - density bonus provisions exceed state-mandated 35% maximum 
o Hayward 
o Napa 
o Oakland 
o Richmond 
o Sacramento - density bonus provisions exceed state-mandated 35% maximum 
o San Francisco - density bonus provisions exceed state-mandated 35% maximum 
o Santa Cruz 

o Sonoma County - density bonus provisions exceed state-mandated 35% maximum 
• Ordinance review (7 jurisdictions): 

o Antioch - density bonus provisions exceed state-mandated 35% maximum 
o Concord 
o Daly City 
o Fairfield 
o Fremont 
o San Mateo 
o Vallejo 

Interviews followed a preliminary review of local ordinances and available public materials on local 
experiences with density bonuses. Follow-up interviews were designed to clarify provisions in the local 
ordinance and provide insight into the impact and implementation experience of the local jurisdiction. 
A list of interview questions is provided in Appendix B. 

A summary of ordinance findings is provided at the end of this section in Table 14. 
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Berkeley 

Number of Density Bonus Applications Received: Unknown. 
Affordability Levels Targeted for Density Qualification: Unknown. 
Types of Projects Requesting Density Bonuses: Multi- family residentia l. 
Location of Density Bonus Projects: Unknown. 

rnli 
- Requests for Density Bonus Regulatory Changes from Developers: Unknown. 

Requests to Update the Local Ordinance to Comply with State Law: Unknown. 
Is the Community Considering Densities Over 35%: Unknown. 

Berkeley currently enforces the SDBL; a local ordinance that exceeds the 35% density bonus allowance 
has not been adopted. Berkeley has, however, adopted a detailed approach to address one of the 
challenges the city faces when implementing the SDBL: evaluating and granting bonuses within zon ing 
districts and General Plan Land Use designations where there is no specified maximum residential 
density limit. To interpret and implement the SDBL in these areas, the City developed a process to 
define the implicit residential density limit. Applicants are required to prepare project plans that 
substantially conform to development standards; the number of units achieved in a conforming 
design establishes the implicit density for the property. Bonuses are granted based on the implicit 
density. The City's procedure for reviewing density bonus applications includes four broad steps: 

1. calculate and define the "Base Project;" 
2. calculate the requested density bonus using the base project to define the density maximum; 
3. review concessions and assess their fiscal impact on the project; 
4. review requested waivers/reductions. 

Table 8 - City of Berkeley Procedure for Evaluating Density Bonus Applications 

STEP ITEM EXAMPLE 
1.1 Calculate residential floor area (must substantially comply with standards) 40,000 sq. ft. 
1.2 Calculate Average Unit Size (total residential floor area + total number of units) 2,000 sq. ft. 
1.3 Calculate number of base project units (step 1.1 + step 1.2), deduct fractions 20 units 
2.1 Determine proposed number and income level of below market rate (BMR) units 4, v. low-income 

Determine percentage of BMR units relative to total units in the base project 20% 

2.2 Calculate the eligible density increase(%) based on 6591 S(f) 35% 

2.3 Calculate the number of bonus units (step 2.2 X step 1.3) 7 units 

3.1 Review written statement describing requested concessions/incentives 9' ceilings 

3.2 Verify that the project qualifies for the requested number of concessions 3 concessions 
3.3 Applicant submits "pencil out proforma," using the following scenarios: 

A. Base Project, 100% market rate (pays City's affordable housing impact fee) 
B. Base Project, with proposed BMR units 
C. Density Bonus Project, with BMR units and density bonus units 
D. Proposed Project, with requested concessions/incentives 

3.4 Proforma is peer-reviewed by a qualified consultant (at a rate of $180/hour) 

3.5 Determination whether the concession is necessary pursuant to 6591 S(d)(1 )(A) 

3.6 Review written request for waivers 
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Emeryville 

Number of Density Bonus Applications Received: Several in the local density bonus program 
Affordability Levels Targeted for Density Qualification: Diverse, per local requirements 
Types of Projects Requesting Density Bonuses: Multi-family residential. 
Location of Density Bonus Projects: In defined overlay zones outlined in the local program. 
Requests for Density Bonus Regulatory Changes from Developers: None. 
Requests to Update the Local Ordinance to Comply with State Law: None. 
Is the Community Considering Densities Over 35%: Already available and highly popular. 

The City of Emeryvil le enforces two, mutually exclusive density bonus programs. One is the State's 
Density Bonus Law, the second is a local program (Section 9-4.204 of the local ordinance) designed to 
allow for bonuses above 35%. Developers choose to apply one or the other. If a project is seeking a 
bonus of 35% or less, it is less onerous to choose the SDBL. Bonus requests over 35% must use the 
local program, which allows up to a 100% bonus. The local program also provides for a floor area ratio, 
and/or height bonus that can be used independently or together with residential density bonuses as 
needed. 

Density Bonuses that Exceed 35% 

The local density bonus program divides the city into floor area ratio (FAR), height, and residential 
density area designations. The areas were designated in consultation with property owners and the 
broader community. Each designation is ascribed a "base" maximum for the applicable standard (FAR, 
height, or density) as well as a "bonus" maximum. Requests for a bonus in FAR, height, or density 
within the maximum permitted amount may be granted through a conditional use permit. The base 
and bonus density limits for each residential density area designation are shown in Table 9. Figure 1 
shows a map of the residential density area designations. 

Emeryville's program is based on earning points that reflect the size of the density, height, or floor 
area bonus that is requested. Points are earned by providing affordable housing and other community 
benefits (explained in detai l below). The larger the density bonus request, the more affordable 
housing and community benefit that a project must provide to receive the bonus. The required 
number of points that a project must provide is determined by the following formula: 

Points Required= (Bonus Request + Bonus Increment) x 100 
Bonus request is the amount of FAR, height, or density requested above the base level for the zoning d istrict 
Bonus Increment is difference between the maximum bonus and maximum base amount In the designation. 

Emeryville Density Bonus Example: 
A multi-family project located In the "701135" residential density area designation proposes to build 87 units 
on a one acre property, which exceeds the base density maximum of70 units per acre by 17 units. To grant 
the density bonus of 17 units, the project would need to generate 26 density bonus points. At least half, or 15 
points, must be generated through the provision of affordable housing units, as outlined below: 

Base Project: 87 Unit multi-family development 
Area Designatioh: "101135" 

Bonus "Request": (Units Requested less "Base" Units in the Area Designation) = 87 - 70 = 17 
Bonus "Increment": (Maximum Bonus less Base Density in the Area Designation) = 135 - 70 = 65 
Points Required: (Bonus Request -!- Bonus Increment) x 100 = (17 + 65) x 100 = 26 
Affordable Housing must account for fJt..ksm. half of required point total, rounded up to a factor of 5: 

Points through Affordable Housing = 26 + 2 = 13, rounded up to 15 
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Table 9 - Emeryville Municipal Code Table 9-4.203(0): Residential Density Area Designations 

AREA MAX PERMITTED RESIDENTIAL DENSITY (UNITS/ACRE) MAX BONUS INCREMENT 
DESIGNATION BASE BONUS AMOUNT PERCENT 

20/35 20 35 15 75% 
35/60 35 60 25 71% 

50/100 so 100 so 100% 
70/135 70 135 65 93% 
85/170 85 170 85 100% 

Figure 1 - Emeryville Municipal Code Figure 9-4.203(0): Residential Density Area Designations 
~ 

EB 

8as.e/wUh 8onu:s (urnt\/o1Cre) 

C=:J10135 

c=:J= 
t=::J~oo 

At least half of the required number of "points" must be earned by providing affordable units in the 
project (rounded up to a factor of 5). Points generated through affordable units are gained by 
providing a defined number of units across multiple affordability levels (Table 10). This ensures that a 
variety of housing sizes and types are constructed. For example, to secure 15 bonus points, a rental 
project would need to provide very low-, low-, and moderate-income units at 3.1 %, 4. 7%, and 5.8% of 
tota l project units respectively, for a tota l of 13.5% of affordable units. In a for-sale project, moderate­
income level units would need to represent 21.5% of total base project units to get the same 15 points. 
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Table 10 - Emeryville Municipal Code Table 9-4.204(d){1 ): Bonus Points Schedule for Affordable Units 

POINTS RENTAL PROJECTS FOR-SALE 
AWARDED TOTAL VERY LOW INCOME LOW INCOME MODERATE INCOME MODERATE INCOME 

s 12.5% 2.8% 4.3% 5.3% 20.5% 
10 13.0% 2.9% 4.5% 5.5% 21.0% 
15 13.5% 3.1% 4.7% 5.8% 21.5% 
20 14.0% 3.2% 4.9% 6.0% 22.0% 
25 14.5% 3.3% 5.0% 6.2% 22.5% 
30 15.0% 3.4% 5.2% 6.4% 23.0% 
35 15.5% 3.5% 5.4% 6.6% 23.5% 
40 16.0% 3.6% 5.6% 6.8% 24.0% 
45 16.5% 3.7% 5.7% 7.0% 24.5% 
so 17.0% 3.9% 5.9% 7.2% 25.0% 

Nonresidential projects that seek an FAR or height bonus can earn points by paying an additional 
affordable housing impact fee on a sliding scale: a 10% incremental increase to the standard housing 
impact fee for the project generates 5 points up to a maximum of 50 points if the fee is doubled. 
Commercial projects that are exempt from housing impact fees can pay the increment portion as if a 
fee was levied (without paying the base fee) and earn points at the same rate. 

After providing at least half of the points through affordable housing, any remaining points can be 
earned by providing a variety of community benefits. The maximum number of points available 
through community benefits is 50. The point schedu le for community benefits is outl ined below: 

• Between 20 and 50 points can be earned by providing public open space on a sliding scale. 50 
points are earned for open space equal to the greater of 15% of site area or 2,000 sq. ft., 20 
points are earned for open space equal to the greater of 5% of site area or 1,000 sq. ft. 

• 50 points can be earned for buildings that generate zero net energy load 
• 1 O points can be earned for every 1 % of project construction valuation contributed toward: 

o The Citywide Parks Fund to provide and improve open spaces 
o Public improvements, not including required improvements for the proj ect 
o The Citywide Utility Undergrounding fund, not including required undergrounding 
o The Citywide Small, Local-Serving Businesses Fund 
o Unique, exemplary community benefit proposals negotiated directly with City Council 

• 5 points can be earned for each 5% of total units that are "Family-Friendly" (contain 2 or more 
bedrooms), where at least 1 % of total project units must have 3 or more bedrooms. 

Virtually all density bonus applications processed by the City used the local program to take advantage 
of bonuses over 35%. The local program has resulted in "significant affordable housing development" 
according to interviews with staff. The most attractive aspects of the program are its flexibi lity, and 
the abil ity to potentially double base density. Defined community benefits that generate a predictable 
number of points make the process transparent and predictable. No single benefit is used most often; 
applicants select benefits that are most desirable to them. Another strength is that bonuses for 
density, height, and FAR can be combined. If multiple bonuses are requested for a project, the point 
formu la is applied to each of the bonus requests and the highest point total is applied. If a project 
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requ ired 45 points for density and 49 points for height, the project would need to generate 49 points 
to receive both bonuses; not a combined or averaged point total. 

Hayward 

Number of Density Bonus Applications Received: 2. 
Affordability Levels Targeted for Density Qualification: Very Low Income. 
Types of Projects Requesting Density Bonuses: Multi-family residential. 
Location of Density Bonus Projects: Transit-oriented development near major transit. 
Requests for Density Bonus Regulatory Changes from Developers: None. 
Requests to Update the Local Ordinance to Comply with State Law: None. 
Is the Community Considering Densities Over 35%: Yes, for energy efficient construction. 

The City of Hayward enforces the SDBL as its local ordinance. No tailored policies are provided beyond 
state regulations. The SDBL has had extremely limited impact on affordable housing construction in 
the City. Staff planners suggest that educational campaigns targeted to developers about density 
bonus options available through the SDBL could increase utilization. 

Napa 

Number of Density bonus applications received: Very limited, last application in 2005. 
Affordability Levels Targeted for Density Qualification: Based on County funding requirement. 
Types of Projects Requesting Density Bonuses: Multi-family, 100% affordable housing. 
Location of Density Bonus Projects: Infill sites and undeveloped areas. 

IN 
Requests for Density Bonus Regulatory Changes from Developers: None. 
Requests to Update the Local Ordinance to Comply with State Law: None. 
Is the Community Considering Densities Over 35%: Already provided. 

The City of Napa enforces the State Density Bonus Law with adjustment to reflect the local context. 
The City also provides for a density bonus exceed ing 35%. In the local ordinance, Napa has provided 
expanded information to clarify application requirements for density bonuses to supplement the 
State policy. In addition to identifying the basis for the density bonus, and any concessions, incentives, 
waivers, or reductions with substantiating evidence, Napa requires that density bonus applications: 

1. Provide a preliminary sketch plan showing: 
• the context and compatibility of the project within the surrounding area 
• the number, type, size, and location of buildings, and parking 
• the design of affordable units is compatible with market-rate units in the project. 

2. Provide information to enable the City to determine whether the SDBL and local code has 
been satisfied by the applicant. This may include: 

• the cost per unit 
• how requested incentives or concessions make housing economically feasible. 
• summaries of capital costs, equity investment, debt service, projected revenues, 

operating expenses, and other information deemed necessary by the Director. 

Overall, Napa has seen very little market-rate development that utilizes State or local density bonus 
provisions. Nearly all projects that have utilized the density bonus program in Napa were 100% 
affordable projects that were predominantly incentivized by County funding. Projects with density 
bonuses are varied and range from infill development in the developed core, to undeveloped sites 

Page 32 o/ 61 



CITY OF SANTA ROSA: DENSITY BONUS ORDINANCE UPDATE 
WHITE PAPER 

further out of the downtown area. Projects seek a wide range of concessions but parking is the most 
commonly requested reduction, followed by various waivers for indoor and site improvements (e.g. 
mandatory laundry facilities in each unit, guest amenities, and carports). 

A unique aspect of Na pa's ordinance is their approach to density bonuses in lower-density residential 
areas and transition areas. Napa is a community defined by an iconic medium-scale urban core, 
surrounded by residential neighborhoods. The local ordinance provides an avenue for applying 
density bonuses to projects that are below the threshold of five dwelling units established in the SDBL. 
Density bonus application review in Napa is divided into two categories: large projects (i.e. traditional 
SDBL projects involving five or more units) require review and recommendation by staff, with City 
Council having ultimate decision-making authority. Small projects, those that involve fewer than five 
units in duplexes or triplexes in a district that allows for duplexes and triplexes (i.e. the R-1, R-T, and R­
M districts), require Council review only if needed for a concurrent entitlement. The "small project" 
designation takes advantage of the SDBL provision 6591 S(n) to effectively extend the SDBL to projects 
with less than five dwelling units. While this is a unique approach, it has failed incentivized affordable 
housing production due to the economies of scale that are achieved with larger development projects. 

Density Bonuses that Exceed 35% 

Napa also provides a provision for exceeding the State-mandated 35% density bonus allowance. 
Section 17.52.130.F enables density bonuses to upwards of 100% at the discretion of the decision­
making body. The language qualifying how an applicant can achieve a supplemental density bonus is 
left vague (a strict schedule is not provided). The decision-making body weighs the merits of the 
application in recognition of the following: 

1. the provision of affordable units in excess of the SDBL requirements 
2. high quality design that fits within the surrounding neighborhood 
3. superior mitigation of potential impacts on neighborhoods 
4. provision of on-site underground parking 
5. other project amenities or public benefits that contribute to the surrounding neighborhood 
6. support of Chapter 15.94 (Affordable Housing Impact Fees) 
7. the inclusion of attractive and functional common space areas. 
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Oakland 

CITY 0 1 O~KlAND 

Number of Density Bonus Applications Received: Unknown. 
Affordability Levels Targeted for Density Qualification: Unknown. 
Types of Projects Requesting Density Bonuses: Unknown. 
Location of Density Bonus Projects: Unknown. 
Requests for Density Bonus Regulatory Changes from Developers: Unknown. 
Requests to Update the Local Ordinance to Comply with State Law: Unknown. 
Is t he community Considering Densities Over 35%: Unknown. 

Because permitted residential densities are relatively high in Oakland, the City does not consider the 
development standards in the Planning Code to be a constraint to the production or rehabilitation of 
housing. The City has adopted a Density Bonus Ordinance that mirrors State law, and has 
incorporated other tools (such as inclusionary housing policy, and an expedited approach to achieving 
a 35% density bonus within defined Retail Priority Zones). The City does not currently allow density 
bonuses above 35%. The expedited 35% density bonus is available in each of the city's 5 Retail Priority 
Zones outlined in the Broadway Valdez District Specific Plan and implemented through the D-BV 
Broadway Va ldez District Commercial Zones. The program seeks to encourage vibrant mixed-use 
development by requiring a defined square footage of retail space that is required to receive the right 
to construct residential units on upper floors of a proposed building. When an appropriate retail 
square footage threshold is met, and the resultant residential units include 15% affordable housing 
units targeted to either very low- or low-income households, or moderate-income households in a 
common interest development. the project is entitled to a 35% density bonus through the issuance of 
a Conditional Use Permit. The program is "expedited" in that meeting the 15% affordable requirement 
immediately qualifies the project for a 35% bonus. 

The City's version of the SDBL includes minor modifications to reflect local conditions, including: 

• An expanded list of qual ifying concessions and incentives to reflect local development 
requirements (requ ired open space, and required courtyards, for example). 

• An expanded basis for the City's right to deny a project that includes: 
o The ability to deny a project if the City maintains an up-to-date and certified Housing 

Element, and the City has met all appl icable Regional Housing Need Allocation 
requirements for affordable housing for the current period. 

o The development project is proposed on land zoned for agriculture or resource 
preservation and is surrounded on at least two sides by land zoned for the same. 

o The development project is proposed on land which does not have adequate water or 
wastewater facilities to serve the project. 

o The development is inconsistent with both the zoning ordinance and general plan land 
use designation, and the City has adopted an up-to-date Housing Element. This 
provision appears to confl ict with the SDBL and Oakland Municipal Code Section 
17.107.115(2), which stipulate that inconsistency with the zoning ordinance or general 
plan land use designation does not constitute a specific, adverse impact. 
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Richmond 

Number of Density bonus applications received: 1-2 annually, virtually all 100% affordable. 
Affordability Levels Targeted for Density Qualification: Varies, extremely low-income target. 
Types of Projects Requesting Density Bonuses: 100% affordable, multi-unit residential. 
Location of Density Bonus Projects: Transit corridors and hubs, Priority Development Areas. 
Requests for Density Bonus Regulatory Changes from Developers: Lower Impact Fees. 
Requests to Update the Local Ordinance to Comply with State Law: None. 
Is the Community Considering Densities Over 35%: Already granted, no density bonus cap. 

The local density bonus ordinance in Richmond expands State law considerably. The program seeks 
to address several local concerns, including: providing housing for extremely low-income households, 
providing f lexibili ty for affordable housing developers and the City to approve projects with sign ificant 
community benefits, and addressing the financial challenges faced by affordable housing developers 
in the absence of Redevelopment Agency funding. 

Richmond's local ordinance recognizes that the community has a large share of low-income 
households with families. As a result, the local density bonus ordinance incorporates a more 
aggressive bonus schedule for projects that incorporate units at the extremely low-income level, 
income-restricted senior-citizen housing, as well as income-restricted units w ith 4 or more bedrooms. 
Table 11 below summarizes the expanded density bonus schedule in Richmond. In add ition to the 
more aggressive density schedule for extremely low-income, income-restricted senior, and income­
restricted family units, the City enables more concessions for projects with these units as outlined in 
Table 15.04.602.030-D of the Zoning and Subdivision Regulations of the Richmond Municipal Code. 

Table 11 -Affordability-Based Sliding Scale Density Bonus Schedule in Richmond 

AFFORDABILITY LEVEL MIN. REQUIRED TO BONUS FOR ADDITIONAL BONUS PER UNITS NEEDED FOR 
OR HOUSING TYPE RECEIVE BONUS M IN. UNITS 1% INCREMENT OVER MIN. MAX. BONUS 
EXTREMELY LOW-INCOME 5% 30% 1.0% up to 40% 15% 
VERY LOW- INCOME 5% 20% 2.5% up to 35% 11% 
LOW-INCOME 10% 20% 1.5% up to 35% 20% 
MODERATE-INCOME A 10% 5% 1.0% up to 35% 40% 
SENIOR HOUSING 8 100% 20% All senior units with: 

Extremely Low-income 10% 40% 
NIA 

10% 
Ve,y Low-Income 15% 40% 15% 

Low-Income 20% 40% 20% 
FAMILY UNITS (4BR+) 

Extremely Low-income 5% 35% 
N/A 

5% 
Ve,y Low-Income 10% 35% 10% 

Low-Income 15% 35% 15% 

The City of Richmond also establishes standards for incorporating below market rate units within 
mixed-income developments to protect aga inst segregation. The local ordinance requires that 
affordable housing units are integrated with market-rate units in housing developments; units 
granted through a density bonus, however, may be concentrated in one area. 10 

10 See Section 15.04. 602.030.F.4 
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Density Bonuses that Exceed 35% 

Subdivision 15.04.602.030.E effectively establishes Richmond as one of the most liberal density bonus 
jurisd ictions of the cities reviewed. The provision establishes that the City has the authority to grant a 
density bonus and number of incentives or concessions of any amount above what is described in the 
local density bonus ordinance for a development that meets the requirements of the ordinance. In 
practice, this provision allows the City complete latitude to consider unique or creative proposa ls that 
are in the community's best interests. Unlike the provisions for bonuses over 35% in other 
jurisdictions, Richmond does not establish criteria or findings that must be made to grant the 
additional bonus. 

Sacramento 

• . . 
Number of Density bonus applications received: None. 
Affordability Levels Targeted for Density Qualification: Virtually no projects processed. 
Types of Projects Requesting Density Bonuses: 1 multi-unit 100% affordable project. 
Location of Density Bonus Projects: No projects processed. 
Requests for Density Bonus Regulatory Changes from Developers: None. 
Requests to Update the Local Ordinance to Comply with State Law: None. 
Is the Community Considering Densities Over 35%: No. Available for energy efficiency. 

The City of Sacramento has received and processed no density bonus projects since the adoption of 
the SDBL. According to City staff, the primary reason is that the City maintains a growth-friendly zoning 
ordinance, with development standards that achieve many of the goals that the SDBL sought to 
achieve through density bonusing, concessions, incentives, waivers, reductions, or parking 
requirement reductions. The City has eliminated minimum parking standards in several zoning 
districts, and promoted higher density development generally. The city recently also revised its 
variance review process, replacing variances with "deviations" that can be reviewed administratively if 
they involve a modification that is equal to less than 50% of the standard; the Planning Commission 
reviews deviations of greater than 50%. The findings to grant a deviation are also less onerous than 
typical variance review find ings. 

Density Bonuses that Exceed 35% 

The City currently permits a density bonus above the state-mandated 35% for projects that meet the 
SDBL requirements and a local green building standard. The green building standard was 
incorporated into the density bonus program to avoid undermining the affordable housing density 
bonus incentive by granting density bonuses for energy-eff icient construction when no affordable 
units are included in the project. To date, no projects have utilized the green build ing density bonus 
incentive. 
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San Francisco 

Sariraf , Rosa 

Number of Density bonus applications received: Limited density bonus utilization. 
Affordability Levels Targeted for Density Qualification: Limited density bonus utilization. 
Types of Projects Requesting Density Bonuses: Limited density bonus utilization. 
Location of Density Bonus Projects: N/A. 

Requests for Density Bonus Regulatory Changes from Developers: Increased density bonus. 
Requests to Update the Local Ordinance to Comply with State Law: New ordinance adopted 
in July, 2017 that buildings on State law. 
Is the Community Considering Densities Over 35%: July, 2017 establishes an unlim ited bonus. 

Until recently, the City of San Francisco neglected to adopt a local density program compliant with 
State law for several reasons. Chiefly, the City has sought to address affordable housing through an 
aggressive and expanded inclusionary housing policy. One of the key concerns for the City was that 
local decision-makers felt the State law fails to adequately address the middle-income housing gap. 

In July, 2017 the City adopted its first local density bonus program, which builds substantially on State 
law. The local program provides applicants requesting a density bonus with one of three options, 
depending on what zoning district their project is located in: 

• In all zoning districts except RH-1 or RH-2: 
o "State Density Bonus: Individually Requested" (Sec. 206.6) 

• In zoning districts where density is controlled by a ratio of units to lot area and the RH-3 zone: 
o Housing Opportunities Mean Equity-SF (HOME-SF) (Sec. 206.3) 
o "State Density Bonus: Analyzed" (Sec. 206.5) 

The "State Density Bonus: Individually Requested" (henceforth "Individualized") program is essentially 
the SDBL. It is designed for projects that meet State requirements but are not consistent with the pre­
vetted concessions and waivers approved for the HOME-SF and "Analyzed" program as described 
below. 

Like other highly urbanized areas, San Francisco's experience is that most development is occurring 
in areas where no residential density limits apply. In these instances, the City has adopted Berkeley's 
approach of calcu lating implicit density based on a project design that substantially conforms to 
applicable development standards for the site. 

Density Bonuses that Exceed 35% 

The HOME-SF and "State Density Bonus: Analyzed" (henceforth "Analyzed") programs provide for 
density bonuses over 35%. HOME-SF is designed for new construction projects of three or more units 
that request a density bonus greater than 35% (with no density bonus limit). 30% of total proposed 
units in the project must be affordable across a prescribed income categories: 

• 12% of units at 55% of AMI (rental) or 80% of AMI (owner); 
• 9% of units at 80% of AM I (rental) or 105% of AMI (owner); and 
• 9% of units at 110% of AMI (renta l) or 130% of AMI (owner). 
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In addition, the projects must meet the following unit size criteria: 

C;tror ~ .U 
Santa~., -Rosa •. •• . 

• At least 40% of the units must be two and three bedroom units, with at least 10% as three 
bedroom units; or any unit size mix that includes three bedroom or larger units such that 50% 
of all bedrooms within the project are provided in units with more than one bedroom. 

• Units sizes shall be at least 200 sq. ft. for studios, 500 sq. ft. for 1-bedroom units, and 750 sq. 
ft. for 2 bedroom units. 

The HOME-SF program provides three options for the type of bonus that an applicant can receive: 

1. Form-Based Bonus - applies no residential density limit but restricts a development to height, 
bulk, unit mix, and other development standards established in the Planning Code. 

2. Height Bonus - up to 20 feet above the height limit (equal to two 10-foot stories). 
3. Ground Floor Ceiling Bonus - up to 5 feet for 14-foot ceilings or walk-up dwellings units. 

The "Analyzed" program adopts the same eligibility, affordability, and unit design requirements as the 
HOME-SF program except that projects must include five or more units (to match State law) and 
request no more than 35% density bonus (except for senior-citizen housing, which allows up to 50%). 
The "Analyzed" program density bonus matches State law except for t he following: 

• senior-cit izen housing projects are eligible to receive a bonus of 50% instead of 20%. 
• Applicants may combine bonuses from different affordability levels, up to a maximum of 35%. 

State law requires that projects select one income-based category to define the bonus. 

The HOME-SF and "Analyzed" programs include a pre-vetted menu of concessions, incentives or 
waivers for applicants to select. The menu was developed through an independent study 
commissioned by the City; each pre-vetted item was deemed consistent with the SDBL, recognized as 
being generally required to provide for affordable housing costs, and assessed by the City to not have 
a specific, adverse impact. The menu of concessions and waivers for the HOME-SF and "Analyzed" 
program is provided in Table 12: 

Table 12 - Pre-Approved Concessions and Waivers in San Francisco 

CONCESSION AMOUNT 
Rear Yard Setback Reduced to greater of 20% of lot depth or 15 feet 
Dwelling_ Unit Exposure Exposure requirements may be met with windows facing an open area within 25ft 
Off-street Loading Requirement can be waived 
Automobile Parking Up to 50% reduction (up to 75% in the HOME-SF program) 
Open Space Up to a 5% reduction in common open space requirements 
Open Space 2 A second 5% reduction in common open space requirements 
Inner Court Open Space HOME-SF Only: a space at least 25ft. x 25ft. can qualify as common open space 

Page 38 a/ 61 



CfTY OF SANTA ROSA: DENSITY BONUS ORDINANCE UPDATE 
WHITE PAPER Satiraf 

Rosa 

Santa Cruz 

Number of Density bonus applications received: Limited density bonus utihzation. 
Affordability Levels Targeted for Density Qualification: Limited denstty bonus utiltzation. 
Types of Projects Requesting Density Bonuses: Limited density bonus utilization. 
Location of Density Bonus Projects: NIA. 

Requests for Density Bonus Regulatory Changes from Developers: None, low familiarity. 
Requests to Update the Local Ordinance to Comply with State Law: Exploring an update. 
Is the Community Considering Densities Over 35%: Considered as part of pending update. 

The City of Santa Cruz is currently working on an update to the local density bonus ordinance as the 
current ordinance, which mirrors State law, is out of date. The City has processed only one density 
bonus project (in 2016) that was a 100% affordable housing project. The economic downturn, and 
density bonus impediments incorporated into the local density bonus ordinance in 2006 have resulted 
in limited use of density bonus in the city. Staff have indicated that developers genera lly are not 
familiar with the SDBL and how it may be applied to their projects. City-led efforts to broaden 
understanding of the law and encourage its implementation have been positive, however developers 
continue to struggle to identify ways to apply the law. 

The City's 2006 ordinance was adopted reluctantly as density bonus was perceived to undermine the 
local zoning ordinance and its provisions to ensure compatibility with existing neighborhoods. To limit 
excessive deviations from design review standards established in local code, the City applied a tiered 
process to review concessions that made it onerous for applicants and limited predictability in the 
process. Concessions that were deemed to have heightened sensitivity were subject to Planning 
Commission or Council review (e.g. increases in height, bulk, and fl oor area), which stal led project 
processing and effectively deterred applicants. The City also required developers to submit detailed 
pro formas to justify requested incentives, concessions, waivers, or reductions. 

Density Bonuses that Exceed 35% 

Density bonuses over 35% are being contemplated in the current update to the local density bonus 
ordinance, however the City is also considering implementing these bonuses through an update to 
the local inclusionary housing policy (also currently underway). The City is also seeking to achieve the 
intent of the SDBL by revising base zoning standards in targeted areas that have a greater capacity to 
support development, such as along primary corridors. 
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Sonoma County 

Ciryof ~ .LI 
Santa ~., -Rosa • , " .. , 

• 
Number of Density bonus applications received: 11 applications, 492 units. 
Affordability Levels Targeted for Density Qualification: Very Low- and Low-Income. 
Types of Projects Requesting Density Bonuses: Mult i-fami ly, some subdivisions. 
Location of Density Bonus Projects: Within urban service areas. 
Requests for Density Bonus Regulatory Changes from Developers: Fee reductions. 
Requests to Update the Local Ordinance to Comply with State Law: No, in County workplan. 
Is the Community Considering Densities Over 35%: 80% apply through the local program 
versus State law to take advantage of extra density bonuses. 

Sonoma County provides four density bonus programs for applicants, although not all can be 
correlated to the State Density Bonus Law: 

1. State law, granting bonuses up to 35% 
2. County Supplemental Density Bonus, augmenting SDBL for bonuses up to 50% 
3. Type A or Rental, granting bonuses up to 100% by right (not related to SDBL), but not exceeding 

30 dwelling units per acre. 

4. Type C or Small-Lot Conversion, grants density bonus in low-density areas, allowing 
development of up to 11 units per acre (not related to SDBL) 

Most density bonus applications processed by the County take advantage of density bonuses beyond 
State law. Most applicants choose the Type A or Rental program, which provides a 100% density bonus 
by right when 40% of total proposed units are designated as affordable units. Projects that are eligible 
under any of the four density bonus programs are entit led to guaranteed and additional discretionary 
incentives as follows: 

• Guaranteed Incentives: 
o Fast-track permit processing; rental projects take precedence over for-sa le projects; 
o Concurrent processing when projects require multiple permits 
o Preference to affordable housing developments in priority development areas. 

• One of the following discretionary incentives per project: 
o Elimination of covered parking requirements; 
o A 20% reduction of any open space requirements; 
o 20% reduction in t he minimum parcel size or minimum parcel width; 
o A 5-foot reduction in side setbacks, and a 10-foot reduction in front setbacks 
o Another incentive that results in identifiable cost reductions for the construction of 

affordable housing. 

Up to two additional incentives are available in compliance with the concession table outlined in the 
SDBL for projects that provide more than the minimum required number of affordable units (see 
Table 2). The County is also authorized to grant two or more additional incentives for projects that 
meet other Housing Element goals (e.g., provision of housing for seniors or individuals special housing 
needs, including the provision of housing meeting Universal Design standards}, provide greater or 
longer-term affordability, or projects that provide a greater number of affordable units than are 
otherwise required. Additional incentives that may be granted are proportional in number to the 
additional affordable and/or special needs housing that is provided. 
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Density Bonuses that Exceed 35% 

Sarita~, W 
Rosa .. ... . 

The County Supplemental program augments the SDBL by allowing bonuses of up to 50% for projects 
that provide a certain number of affordable units and other specialized housing units as summarized 
in Table 13. For example, a project providing 30% low-income units, where 10% of the units in the 
project overall are "family units," would qualify for a density bonus of up to 50%. 

Table 13 - Features of Housing Projects that Qualify Projects for Supplemental Density Bonuses 

j Project Housing 
Income Level and 

I Type: _ 
Extremely low-income 
Very low-income 

Low-income, senior 
Low-income 
Low-income 

Low-income 
------, 

-

SDBL-elig __ ib_le ____ _,_ 

o/oof 
Project 
Units -
10% --
20% 
30% 

30% 

30% 
40% 

Accessible I_ 
Units 

10% 

Family Units 
(3Br+ & Spersons+) 

10% 

3 tenets of 
Energy . 

Effi I A Universal c ency 
O 

. 
__ ___ _ es1gn _ 

-

• 
Low-income 30% 100% 

A: 33% or more of total units are powered by on-site renewable energy that generates at least 70% of the projected 
electrical energy demand of the units or results in an equivalent reduction in utility costs 

The Type A or Rental program is design for projects with two or more rental units that are located 
within the Type A overlay zones (areas that correspond to the R-2 (Medium Density Residential) and 
R-3 (High Density Residential) zoning districts that allow up to 12 and 20 dwelling units per acre, 
respectively). The Rental program provides a 100% density bonus by right so long as the resultant 
density does not exceed 30 units per acre. A significant benefit cited by County staff is that rental 
applicants have consistently chosen to utilize the Type A density bonus in-lieu of paying the County's 
inclusionary housing rental impact fee. This program has seNed as a tool for the County to achieve 
on-site affordable rental units within the parameters of the Costa-Hawkins Rental Housing Act. 

The Type C or Small-Lot Conversion program is designed for projects of four or more base dwelling 
units, located areas designated in the General Plan as Urban Residential with a density of two to six 
dwelling units per acre, and that are zoned R-1 or R-2. Eligibility for the Type C program is established 
by provid ing a minimum of 20% of the for-sale units for very low- or low-income households, with 
remaining units reserved for sale to low- and moderate-income households. 

The Type C Small-Lot Conversion program is available only in low- and medium-density residential 
areas (where the permitted densities range from four to six dwelling units per acre). The Type c 
program allows for small-lot subdivisions at a density of up to 11 units per acre in these areas. 
Depending on the base density of the site, the Type C program could translate into a density bonus 
of between 183% (in areas zoned for six dwelling units per acre) and 275% (in areas zoned for 4 
dwelling units per acre). To qualify under the program, projects must comply with site development 
standards that regulate minimum parcel sizes and parcel orientation. 
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Applicants may also choose incentives that the Planning Commission bases on the level of 
affordability provided. The applicant is always allowed two incentives; however, if the project provides 
more than the minimum number or level of affordability, additional incentives are avai lable. 
Applicants typically provide family-size units, over other amenities, to qualify for the additional 
incentives. 

Summary of Findings 

Table 14 below provides a summary table of the density bonus ordinance review conducted with 
interviewed jurisdictions and other comparable cities. For planning purposes in Santa Rosa, the table 
also includes a basic overview of the maximum density bonus permitted in jurisdictions in the 
immediate vicinity of the City: Novato, Petaluma, Rohnert Park, Cotati, Windsor, and Healdsburg. Table 
15 provides an overview of application requirements for density bonus projects across the ten 
interviewed cities. 

It is important to note that few jurisdictions have adopted updates to their ordinances to reflect the 
most recent changes in SDBL which took effect January 2017. 
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Table 14 • Summary Table of Density Bonus Regulations for Comparable Cities to Santa Rosa 

JURISDICTION :- ~P-~ H:A2 I Date DB -r-:ax Densit~ -r Area Subject to 
12015 Est.1 Adopted I •~Max DB%) DB >35% 

. 35 du/acre SH, R-6, R-10, R-20. - J_ l ~ Ant1oc_h__ _ 107,501 768 2016 (Add 70% w/ OB) R-25, R-35 

Berkeley 

Concord 

Daly City 

Emeryville 
---
Fairfield 

Fremont 

Hayward 

Napa 

Oakland 

-1 
____ .) 

Richmond 

117,384 

126,268 

1,55E 

1,801 

104,93~ 809 

2017 

2015 

2014 

2015 10,83( 

109,468 

225,221 

152,401 

79,113 
--
408,073 

107,597 

746 

1,639 

I 
3,61E 

1,76€ 

1 432 

2005 

2011 

6,949 I unknowr 

1,153 2016 

100 du/acre 
(Add 35% w/ DB: 

85 du/acre 
(Add 35% ~/ DB: 

145 du/acre 
(Add 35% w/ DB: 

85 du/acre 
(Add 100% w/DB) 

22 du/acre 
(Add 35% w/ DB) 
70 du/acre (gross) 
(Add 35~ ~/ DB) 
55 du/acre (net) 
(Add 35% w / DB) 1 

~ du/acre · 1 

(Add 100% w/ OB) I 
103 du/ac 

J.A9d 35% w/DB: 

NI.A 

NI.A 

NI.A 

Overlay Districts 

NIA 

NIA 

NIA 

Discretionary 

Retail Priority 

120 du/acre I D' . 
(No DB Max.) 1scret1onary 

Affordable Units Built 
(Anecdotal Impression 

from Staff if "High/Low") 
2007-143 I Due to DB: 

862 

193 

10 

170 

141 

33 

492 

296 

276 

1,689 

470 

NI.A 

NIA 

NIA 

NIA 

High 

NIA 

NI.A 

Low 

Low 
~ 

High 

S
(.,~o{ l~ ill anca~ , 
Rosa' ..... 

--

Ordinance T 
Reference Comments 

I 

I 
i 

9-5.35 

23C.12 

18.185.05C 

17.52 

9-4.204 

25.38 

18.165.100 

10-19.100-280 

17.52.130 

17.107 

15.04.602 

I 

• DB >35% tied to housing type 

• DB > 35% with CUP, unless port of PUD 
• Point-based system 

• DB > 3596 wich CUP, tied co offordobility, 1 
design, public benefits, or amenities 

• DB >35% with CUP and PC review 

NIA L
NIA 

OW · • DB >3596 with CUP review _j I I 
175du/acre (net) . . ~ 

Sacramento I 480,5_6_6 ......... _1_2,~93 unknown (Add SO% wt oBLJ__D1scret1onary 

218 
d 

I 
Density controlled 

206 3 26 5 16,333 2017 0 uacre I byunits:lotarea 6,635 NIA 
2066

· · • DB>35%wichCUPondPCreview 

L l 
17 704 

• DB > 35% for "green· building scondord I 

San Francisco 840,763 

San Mateo 

Santa Cru2 

Sonoma 
(C~~nty) 

101,335 

62,752 

495,078 

_ _ _ (No B Max.) and the RH-3 zone · I -, 
50 du/acre 

1,858 2008 (Add 35% w/ DB) NI A 324 N/ A 27.16.060 

43'1 20064 

93E 2014 

27.5 du/acre 
(Add 35% w/ DB) 

20 du/acre 
I (Add 1~ w/ DB) 

NIA 

Urban-Residentia 
Zones 

NIA Low 24.1 6 

417 492 26-89-050 
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JURISDICTION I Pop. I i ' 
2015 Est.1 . RHNA j 

118,9~7- 672 
1 

Vallejo 

r 
Date OB 

I Adopted 

20~5 -7 
Max Densicy 
(Max OB%) 

-

Affordable Units Built 
(Anecdotal Impression 

from Staff If "High/Low") 

2007-143 I Due to DB: 
27 du/acre 

(deferc tn <:nRI' 

I Area Subject to r 08>35% 

~ ·~ ~---, NIA I 29 NIA 

Ordinance 
Reference 

NI.A 

I Comments 

Sarita~ , iW 
Rosa' ~"°' ' 

TI 
- -- -- -

ensity bonus permirced for PUD, 
. owever this is not complionc with SDBL 

40 du/acre -- --I -
Santa Rosa __ 172,066 J 2,287 J 2012 I (Add 3596 w/ ~ !:!.A ----'- 1,450 L _ 195 J_ ~-31 ~ !ee notes obovE 

Maximum Density Bonus Available in Communities near Santo Roso that may consciruce the City's competitive housing development marker (as identified with City Stoff) 

Petaluma 

. 3-- - -- I - - .. 19.25.-040: The City shall g;om a foe~/ Senior Density Bonus CC> 30 dwelling units per acre (may exceed 3596 SDBL 
Novato 54,133 I SDBL I maximum) for a senior housing development locored in ond complionc wir.h the Affordable Housing Opporwnity 

Overlay Districr pursuant co Secrion 79.16.070. 

:>~,.:S40 I SDBL Implementing Zoning Ordinance Chapter 27: No provisions provided for supplemenco/ density bonuses. 

Rohnert Park 41,65' 

Cotati 7,376 

Windsor 27,205 

SDBL 

SDBL 

SDBL 

l 
Zoning Ordinance Secr,on 17.07.020: No provisions provided for supplemencol density bonuses. 

- - - -- -- ·- ·- -- -
Zoning Ordinance Chapter 17.32: The city may choose to gram a density bonus greater than SDBL for o 
development thor meets rhe requirements of this secrion. No clarification is provided on supplemencol bonuses_ I 

Zoning Ordinance Secrion 27.22.030: Density bonuses of up to 5096 may be granted for projects char ore 10096 I 

off ordoble to low ondlor very low income. 

Healdsbur 11 ,539 1 SDBL I Zoning Ordinance Section ~0.20.035: Additional unspecified density bonus percentages may be granted for projects 
g that meet SDBL and oil units ore at least o ordoble co moderate-income households 

1. Source: U.S. Census Bureau, 2017-2015 American Community Survey 5-Yeor Estimates 
2. Sources: Association of Boy Areo Governments, Regional Housing Need Pion Son Francisco Boy Areo 2014-2022; Socromento Areo Council of Governments, Regional Housing Needs Pion 2013-2021, 

Association of Monterey Boy Areo Governments, Regional Housing Needs Allococion Pion: 2014 • 2023; Units represent Regional Housing Needs Allocorion for Very Low, Low, ond Moderoce Income levels 
only. Above Moderore income level units ore nor included. 

3. Source: Association of Boy Area Governments (2015) Son Francisco Boy Areo Progress in Meeting 2007-2014 Regional Housing Need Allocotion (RHNA) 
4. Density bonus ordinance updoce currently underway. 
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Table 15 - Summary of Application Requirements for Density Bonus Project5 

I I -

Sarita~ , 
Rosa' w 

,.,, ti 1. ,. 

>. .. 
I - - -- -

0 C 

I 
' Ill I I g ~ N I s 

Application Requirements ! :S I >. I ~ '1 "0 I I ~ I ~ I ~ 2 u 
I er:: CII I 2' :; ~ 0 E III U I 111 

I ~ ] I C ~ , Ill~ E ~ ~ ~ ~ 
I C '- CII 5,. 0.. .:it. .C u C C C 
· 111 CII E Ill Ill Ill ~ 111 111 111 0 

~ m w x , z O er:: ~ ~ ~ ~j ---- --·---------··-- - - --
!foject description__ _ _ _ _ _ _ _ _ __ _ _ __ _ _ ___ __ _ __ x_ X X _ X ~ ~ 

_!!!_queste'!._concessionlinc!..,!i_ive_ _ __________________________________ I X X X X j X L / -~-~ X 1 ~ 
Requ_ested waiV_!rs!!!!!!_dificatio!!!__ _ -'----=-~ __ _ _ ____ __ _ _ _ __ _ _ __ _ _ _ _ _ X 1 _ X X 

"if!:~~ Info <~-iJieiroo~lunit, ten"iire:,,=g~~ty:e of unit~ -=-~-~ -- --=-- ~ X ~ · X x 
I 

X ~ ~-=- - -'. ~ l 
Additional incentives/concessions & rationale X X . X ~ _ X . 

pensi!}' Bon'!s Al!_plication Typ~.g:.!!ffordable, senior, land donation, etc.) ___ _ _ _ X X l _ X ----"--, X J X _ X .L"' ~ __x_ 
Number of affordable units (and affordabilitf_ level)_ _ _ _ _ _ _ _ ___ -- -- X X ~ X ~ t - r X _! 

.!:.'!Cati'!!!_!?/ existing utilitieslff!Cilities ____ _ ________ __ •. ------ I X - I -i-- -1 ·- -I 
Nu"!_ber_!Jfbas~~nits __ _ __ __ _ _ ____ _ ___________ J X X 
Financial proforma statement i X ~-__.._ X X 

- - -- -- -- ---- ------ --------- ---- - - -- --t-- ---
Percent density bonus requested ___ . ___ - ------ - ____ I X X x X X X 

.'1.EP~ (!!icinity, context, bonu! U!!_its _a'!_'!_ afford'!b!.!!.. u_njts) _ _ ___ _ __ - ______ ___ - ~ X _ _ • J __ . . 
!_nvir!!!!_mental Assessment _ _ __ _ _ _ _ , _ _ _ _ _ __ _ __ _ _ __ X_ _ __ _ 1 ~ _ 

Indemnification Agreement _ __ _____ _ _____ ___ _ _ _ __ _ _ _ _ X _ -1- . , 
Site Plan X X X X X 
.. ,.,,;.;,,.;,.;; ••• , DPPgcont has f;ven ;;;.iii,nnoi;j,,.;;;;;;;,;; au;-;;;.-. .~,.,, •• -,;,m,;;;,:c;a/tinonts --:~r-. j _ tTT . TT 
_Een~ty bonf.!slconcessi'!!!._ for child care_fadlity must s!!E._'!_ l~~ation and sq~ f'!.!!!!!_ge_ __ ==L -_ _ _ ct I j~ 
Density bonus/concession for land donation must show location of land to be dedicated - i 1 • · 

-City'__s may waive development feis to support affordable housing aspect ~f the development - - - . ! - X I -
-~pp!_ica_!!'!_~~for Density Bon'!!is are processes con!E!!e'!._tly w_lth rel!!_t!cf en_!!t~n!s -~-- - : . ___H 1 X " I 
Provides a BO!!_U!__Over 35% __ ____ __ _ _ _ _ __ __ L _ ~ ~ ~ 

Conditiof!al Use Permit~equiret!_for_!'!_nuses over 35% _ _ _ _ _ ! X X 

~ i X X 
1 - r-x X 

X X 

X 

X 
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X 
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X 
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X 
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IV. RECOMMENDATIONS FOR THE SANTA ROSA DENSITY BONUS ORDINANCE 

The following recommendations are provided for the update to the Santa Rosa density bonus 
program based on the research outlined above and feedback received from peer jurisdictions. 
Reference tables and figures are provided with each item, and supplemental material is provided in 
Appendix C (mapping of key factors that contributed to the Area Designation where supplemental 
density bonuses are recommended in Santa Rosa), and Appendix C (renderings of hypothetical 
density bonus projects, with supplemental density bonuses for illustrative purposes). 

1. Consistency. Update the local density bonus ordinance to comply with state law (Table 7). 

2. Areas with No Density Limits. Develop a structure, modelled after Berkeley's methodology 
to assess density bonus applications in areas with no residential density maximum, and: 

• el iminate the requirement for scenario-based proformas as these additional studies 
undermine recent amendments to State law pertaining to application requirements. 

Table 16 summarizes the recommended process in areas with no density maximum: 

Table 16 - Proposed Santa Roso Worksheet for Density Bonus Projects in Areas without Density limits 

STEP ITEM EXAMPLE 
Applications must submit a project designs that illustrates the base project, and density bonus 
components. The base project design shall: 

• substantially conform to Santa Rosa development standards and design guidelines 
• comply with building and fire codes 

The density bonus component shall: 

• be substantially consistent with the footprint, setbacks, and ceiling heights of the 
base project (not including concessions/incentives/waivers/reductions). 

The design shall clearly identify residential and non-residential floor area. Residential floor area shall 
include living spaces and related utility, circulation, and amenity areas. 

A Identify the floor area dedicated to residential uses 15,000 sq. ft. 
B Identify the proposed number of dwelling units in the base project 17 units 

Calculate Average Unit Size (B + A). round down to whole number 
C As a condition of approval for the project, the average unit size must be 882 sq. ft. 

maintained in the project unless a concession is granted that allows otherwise. 

D Calculate average number of project units (A + C), round down to whole number 17 units 

E Define the number and income level of below market rate (BMR) units, round up 3 (low income) 

F Determine percentage of BMR units relative to total units (E + D), round up 17% 

G 
Calculate the eligible density increase (%) based on Fusing SDBL tables 

30.5% e.g. 17% /ow-income BMR units = 20% density bonus + (1.5% x 7) = 30. 5% 

H Calculate the number of bonus units granted for the project (G X D), round up 6 units 

I Determine the eligible number of concession based on F and SDBL §6591 S(d) 1 concession 

J 
Review written request for concession(s)/incentive(s), determine if it may be denied per SDBL 
65915(d)(1) 

K Review written request for waivers and determine whether it may be denied per SDBL 6591 S(d)(1) 

Page 46 of 61 



CITY OF SANTA ROSA: DENSITY BONUS ORDINANCE UPDATE 
WHITE PAPER """'~ ,L.I Sarita~" -Rosa •• "., 

3. The Santa Rosa Housing Action Plan directs the City to adopt supplemental density bonuses 
that exceed the State-mandated 35% with consideration of bonuses up to 100% (see Program 
#1, and page 22). The following recommendations are provided for structuring the 
supplemental density bonus program (i.e. bonuses above the SBLD's 35% maximum): 

• Location. Supplemental density bonuses should be targeted to neighborhoods in 
compliance with Santa Rosa General Plan objectives, notably the Priority Development 
Areas (Policy H-C-6). Supplemental density bonuses shou ld be reduced in 
neighborhoods identified for preservation or those that may be subject to excessive 
development pressure (Policy LUL-C-9). 

The City should pursue a three-tiered program that establishes Supplemental Density 
Bonus Area Designations allowing bonuses of up to 60%, 80%, and 100% in 
appropriate areas reflecting local development patterns. Several factors-taken 
together-should determine the boundaries of the Area Designations within city 
limits. Appendix C provides a detailed review of each of the factors highlighted below 
(including maps) that have been identified as relevant to defining the boundaries for 
the supplemental density bonus Area Designations in Santa Rosa: 

Priority Development Areas (PDAs) and Service Capacity 
Land Use Designations that allow denser residential development 
Proximity to single-family neighborhoods 
Existing conditions, infrastructure and development patterns 
Redevelopment Impediments 
Access to transit that enables reduced parking per AB 744 updates to SDBL 
Proximity to Schools 
Preservation Districts 

Table 17 provides a summary of the structure of the Area Designations for Santa Rosa 
based on these factors and Map 4 shows the boundaries of the Area Designations 
within the city. Community input is needed to refine these boundaries. 
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Table 17 - Recommended Supplemental Density Bonus Area Designations Based on Locational Factors 

General Plan Land Use Designation 
Color Code Matches Map 1, Appendix C 

-

Base 

I 
General 

Plan 
Density 

I (du/acre) 

In Relation t o 
Adopted Priority 

Development 
Areas: 

Inside [ Beyond 

Property 
Located 

within an 
-H 

overlay 

Relevant Adjustment Factors 3 

Properties Located within Located j 

Residential Land Use Desig __ n_o_ti_on_s ___ "T""" ___ ,,,, ______ -,-----.,,.------.-----......,..-----

Med.-Low Density Residential 

0.5 miles of a Major: I >O.Smlles , · - y- - from a 
Bus Ro~ te 

1 
Transit Stop ~]_ school I 

8-13 35% 

Med. Residential 8-18 35% +20% 

Med.-High Residential 18-30 35% +20% -20% 

Mixed-Use Land Use Desig"-n_a_t1_·o_ns ___ -r--

Retall/Med. Residential 8-18 +20% 

Office/Med. residential 8-18 +20% 

Office/High Residential 18-30 +20% 

Public Institutional/Med. Residential 8-18 +20% 

Light Industrial/Med. Residential 8-18 +20% 

Transit Village Med. 25-40 

Transit Village Mixed Use 40min. 

Retail & Business Services 

Note: 0% designations indicate the property is not eligible for a supplemental density bonus: standard bonuses (up to 35%) still apply 
1: Bus Route (Major) includes bus routes in Santo Roso that provide service at least eight (8) times per day. 
2: Transit Stop (Major) includes SMART stations and intersections of bus routes providing 15-minute service (i.e. routes 1, 3, and 5) 
3: The relevant adjustment factors in the final three columns augment the supplemental density designations derived from location within 
PDAs and preservation districts. For example, A property in a Med. -High Residential Land Use Designation located outside of PDA, but 
within ½-miles of a major transit stop would be placed in the 100% Area Designation. If the property is located further than Yi -mile from 
a school, the property is placed in o lower, moving from the 80% to the 60% area designation. Only the relevant land use designations that 
ore affected by these adjustment/actors are listed (i.e. blank cells indicate the ocwrrence doesn't exist in Santo Rosa. For example, there 
is no case where o property is in the Transit Village Med. Land use designation and not located near a major transit stop.) 
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• Processing. Applications for supplemental density bonuses (exceeding the SDBL 
provisions) should be reviewed through a Conditional Use Permit process to evaluate 
compliance with the supplemental density bonus provisions outlined below. 

• Points-Based Eligibility System. Once a project has met the requirements of the 
SDBL (by meeting affordable and or specialized housing criteria and other standard 
SDBL requirements), a point-based system modelled on Emeryville's approach should 
be used. The following formula should be used to calculate the number of points that 
are required to be eligible for a requested supplemental density bonus within the Area 
Designations shown in Map 4: 

Points Required= (Supplemental Bonus Request + Bonus Increment) x 100 
Results must be rounded up to the next whole number factor of 5. 
Bonus Request: the percentage amount of density requested above the SDBL maximum 
Bonus Increment: the difference between the maximum supplemental bonus amount available in the 
area designation (60%, 80%, or 100%) and the SDB maximum of 35%. 

Proposed Supplemental Density Bonus Example: 
A project located in the 80% Supplemental Density Area Designation has established 
eligibility under SDBL by meeting the low-income housing requirements to achieve a 35% 
density bonus (i.e. 20% of the total units proposed are designated for low-income 
households). The project would like to receive a total density bonus of 75% (i.e. add a 
supplemental density bonus of 40% to the 35% bonus from SDBL). The number of points that 
the project will need to generate under the proposed supplemental density bonus program 
in Santa Rosa would be: 

Points = (40% + (80%-35%)) x 100 = (40% + 45%) x 100 = 88.89 points 

88.89 rounds up to 90 points. 

• Generating Points. Applicants must meet the required point tota l established by the 
formula above by providing affordable housing; a portion of the point total may be 
met by providing certain community benefits consistent with community needs and 
the General Plan, as defined below. 

i. Points through Affordable Housing. A minimum of 60% of the required 
number of points must be met through affordable housing using the schedule 
outlined in Table 18. The schedule ensures that affordable housing provided 
to generate points toward a supplemental density bonus are provided across 
a spectrum of affordability levels for renta l units. Specialized housing that is 
restricted for very low-income households generate points more effectively in 
order to incentivize the production of those units pursuant to General Plan 
Housing Element Policy H-D-1. 
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Table 18 - Supplemental Density Bonus Point Generation Schedule for Affordable Housing 

POINTS 
RENTAL PROJECTS: INCOME LEVEL SPECIALIZED FOR-SALE 

TOTAL V.LOW MODERATE AWARDED VERY LOW LOW MODERATE 
INCOME INCOME 

5 12.5% 2.8% 4.3% 5.3% 5.5% 20.5% 
10 13.0% 2.9% 4.5% 5.5% 6.0% 21.0% 
15 13.5% 3.1% 4.7% 5.8% 6.5% 21.5% 
20 14.0% 3.2% 4.9% 6.0% 7.0% 22.0% 
25 14.5% 3.3% 5.0% 6.2% 7.5% 22.5% 
30 15.0% 3.4% 5.2% 6.4% 8.0% 23.0% 
35 15.5% 3.5% 5.4% 6.6% 8.5% 23.5% 
40 16.0% 3.6% 5.6% 6.8% 9.0% 24.0% 
45 16.5% 3.7% 5.7% 7.0% 9.5% 24.5% 
so 17.0% 3.9% 5.9% 7.2% 10.0% 25.0% 
55 17.5% 4.1% 6.2% 7.7% 10.5% 25.5% 
60 18.0% 4.2% 6.5% 7.9% 11.0% 26.0% 
65 18.5% 4.3% 6.6% 8.1% 11.5% 26.5% 
70 19.0% 4.4% 6.8% 8.3% 12.0% 27.0% 
75 19.5% 4.6% 6.9% 8.6% 12.5% 27.5% 
80 20.0% 4.6% 7.1% 8.7% 13.0% 28.0% 
85 20.5% 4.7% 7.3% 8.9% 13.5% 28.5% 
90 21.0% 4.8% 7.5% 9.1% 14.0% 29.0% 
95 21.5% 5.0% 7.6% 9.4% 14.5% 29.5% 
100 22.0% 5.2% 7.8% 9.5% 15.0% 30.0% 
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iii. Point-Generation Alternatives to Affordable Housing. Once at least 70% of 
the required points are generated through affordable housing, the remain ing 
30% can be met through additiona l affordable housing per Table 18, or 
through community benefits outlined in Table 19 at the applicant's discretion. 
The community benefits outlined in Table 19 are consistent with community 
goals as expressed in the General Plan ' 

Table 19 Affordoble Housing Alternative: Point Generation Schedule 

Community Benefit Point Calculation Notes 
Greater of 5% of site area or 1,000 s.f.: 20 points Must be in addition to open 
Greater of 10% of site area or 1,000 s.f.: 30 points space requirements necessary 

Public Open Space 1 Greater of 15% of site area or 1,000 s.f.: 40 points for Design Review approval, 
1 % of project construction valuation to Park other entitlement approvals, 
Impact Fee: 10 points per 1 % and standard impact fees. 

1 % of project construction valuation toward If property is not owned, joint 
Historic or Landmark 

rehabil itating or improving a landmark property: 
rehabilitation-improvement 

Preservation agreement must be submitted 1 0 points per 1 % 
with landmark property owner. 
Must be in addition to 

Infrastructure/ Capital 1 % of project construction valuation to Capital improvements required for 
Improvement Facilities/Utilities Impact Fees: 1 O points per 1 % Design Review or other 

entitlement approvals. 
Providing family-sized 10% of the number of affordable units supplied To meet the 10% provision, the 
rental units (Housing to generate the points for the supplemental required units must be rounded 
Policy H-C-13). density bonus: 5 points for each 10% increment up to a whole number. 

The City Council may determine the number of 
The benefit must be significant Innovative points to grant for a proposed, innovative 

Community Benefit community benefit based on schedule of 1 O 
and substantially beyond 

points per 1 % of project construction valuation normal requirements. 

1: Design must comply with applicable provisions of the Santa Rosa Design Guide/mes and be approved as part of design 
review for the project. Open space must be accessible to the public at all times. Provision must be made for ongoing 
operation and maintenance in perpetuity. 

Page 52 of 61 



CITY OF SANTA ROSA: DENSITY BONUS ORDINANCE UPDATE 
WHITE PAPER Sarita~ 

Rosa" 

4. Concession or Incentive Vetting. A clear system for vetting concessions and incentives is 
crucial to avoid legal challenges and costs, and to avoid inadvertently undermining the density 
bonus program. Clear vetting procedures and standards provide transparency for developers, 
the City, and the community. Pre-vetted concessions are, as is provided in San Francisco's 
HOME-SF and "Analyzed" programs, provide ultimate clarity and allow the community more 
control over how density bonus projects are integrated architecturally into neighborhoods. 

However, relying solely on pre-vetted concessions and preventing other modifications to 
development standards can be exceedingly restrictive. Therefore, a hybrid approach is 
recommended for Santa Rosa. Pre-approved concessions in Santa Rosa provide transparency 
and predictability; but applicants should have the option to request other concessions or 
incentives and submit the requests for review. Table 20 outlines four concessions that Santa 
Rosa could consider as pre-approved; these concessions or incentives are based on requests 
granted for completed density bonus projects (Appendix A), as well as an analysis of Santa 
Rosa design guidelines and development standards. 

Table 20 - Recommended Pre-Approved Concessions for Supplemental Density Bonus Projects 

CONCESSION AMOUNT 
Setback Reduction of up to 25%, but not to be less than 20% below the average of the developed lots 
Areas on the same block face. 
Automobile Up to 50% reduction where SDBL reduced parking ratios are not already applied; does not 
Parking apply on rights-of-way with narrow travel lane widths where on-street parking could impair 

emergency access at the determination of the Planning and Economic Development Director 
in consultation with emergency services providers. 

Covera2e Increase in allowable lot coverage by up to 10% of lot area 
Height Increase of the larger of up to 12 feet or 10% beyond current maximum permitted; all floors 

above two stories shall be steooed back a minimum of 6 feet. 
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5. Adopt expanded definitions or procedural clarifications to ambiguous or narrowly-defined 
policy language in the SDBL, including: 

• Clarifying what constitutes a significant, adverse impact when reviewing concession 
and waiver requests. Recommendations include: 

o The development project is proposed within a Preservation District and the 
proposed concession wou ld irreparably alter a historic resource, either 
individual or district, in a manner that is inconsistent with the Secretary of The 
Interior's Standards for the Treatment of Historic Properties with Guidelines for 
Preserving, Rehabilitating, Restoring & Reconstructing Historic Buildings. 

o The development project is proposed on land which does not currently have 
adequate water or wastewater faci lit ies to service the development, or the 
provision of such services infeasible at the level of residential density 
proposed in the development. 

• Pursuant to the SDBL amendments adopted in SB-2501, the City is prohibited from 
conditioning the submission, review, or approval of a density bonus app lication on 
additional reports or studies not described in the SDBL. Santa Rosa may require 
"reasonable documentation" to establish eliglblllty for incentives or concessions, 
waivers or reductions, or reduced parking ratios. To clarify application requirements, 
the City of Santa Rosa should not require a proforma in conjunction with applications 
for concessions and incentives unless the City furnishes- in writing-a rationale for 
questioning the financial support that the concession or incentive will provide toward 
the production of affordable housing. 
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Appendix A - Summary of Density Bonus Projects and Applicable Concessions in Santa Rosa 
I 

[ Project# Application Name Bonus I Total 
Units Units 

No. Street Name I Opened 

PRJ16-018 Farmers Lane Senior Housing 5 26 201 FARMERS LANE 07/19/2016 -- --
PRJ16-003 Oak Park Village 1 7 1550 RIDLEY AVENUE 07/13/2016 - -- --
PRJ16-015 The Farmstead 3 20 1315 LIA LANE 06/13/2016 -- - --
PRJ16-012 De Turk Winery Village 48 185 8 w9rn STREET 05/24/2016 ---
PRJ15-004 Benton Veteran's Village 2 7 1055 BENTON STREET 09/08/2015 ----
MNPl0-001 Kawana Springs Family Apts 6 42 786 KAWANA SPRINGS RD 01 /06/2010 -- - -
MNP09-019 Acacia Lane Senior Apts 4 43 657 ACACIA LANE 07/20/2009 -
MJP0B-065 Lantana Place 28 96 2975 DUTTON MEADOW 06/27/2008 

MJP06-017 DeTurk Winery V il lage 19 73 806 DONAHUE STREET 04/04/2006 

MNP0S-054 Colgan Meadows 13 84 3000 DUTTON MEADOW 12/08/2005 -
MJP04-028 Jennings Avenue Burbank Housing 2 162 1080 JENNINGS AVENUE 06/28/2004 

MJP03-031 Olive Grove 47 128 1789 MARLOW ROAD 11/04/2003 

MNP02-014 Transitional Housing 3 10 623 ASTON AVENUE 03/01/2002 ---
MJP00-020 McBride Apartments NA 80 2350 MCBRIDE LAN E 07/11/2000 -- --
MNP99-046 Rossi Apartments 6 24 1503 RANGE AVENUE 08/04/1999 --- . 

MJP99-022 La Esplanada 8 120 275 COLGAN AVENUE 06/03/1999 -- --- ----' 

Issues or concessions identified for each project: 
• Farmers Lane Senior Housing: Includes rezoning to Senior Housing and tentative map 

o Concessions for parking reduction. 
• Oak Park Village: Approved with a small lot subdivision 

o Concessions for setbacks, site coverage, lot size, build ing height requirements. 
• DeTurk Winery Village: Concession for reduced setback to O feet to match adjacent historic 

building. 
• Benton Veteran's Village at Firehouse 2: Concessions for parking and setback reductions. 
• Kawana Springs Family Apartments: Concessions for setback and parking reductions. 

o Issues identified included noise and aesthetic impacts. 
• Acacia Lane Senior Apartments: Concession for parking reduction. 
• Lantana Place: Concessions for setback, parking reductions, and density increase of 39%. 
• DeTurk Winery Village: Included a rezoning to Residential. Concessions for setbacks. 
• Colgan Meadows: Concessions for parking and setbacks. 
• Jennings Avenue Burbank Housing: Concessions for setbacks and parking. 
• Olive Grove: Concessions for setbacks, height limit, lot coverage, and parking. 
• Transitional Housing: Included rezoning to PD district. Concessions for parking 

o Health risk study required to address soil contamination. 
• McBride Apartments: Required annexation and a rezone to PD. Concessions for parking. 
• Rossi Apartments: Included rezone to PD district with reduced setbacks. 
• La Esplanada: No issues o r concessions identified. 
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Interviews conducted with local jurisdictions on their density bonus programs were discussion-based. 
Beyond confirming basic information about local ordinances and policies the interviews addressed 
the following specific questions: 

1. Provide feedback on the local density bonus program: 
a. How many density bonus applications have been received since the density bonus 

provisions were adopted in your jurisdiction? 

b. How many affordable units have been created through the density bonus program? 
c. What affordability levels are typically provided in base projects to qualify for density 

bonuses in your jurisdiction? 

d. What types of development applications are taking advantage of density bonuses (i.e. 
subdivisions, multi-family residential, mixed-use, etc.)? 

e. Where are density bonus projects typically locating? Are the majority in areas where 
base density is highest? 

f. What revisions to the density bonus program are developers seeking? 

g. If your ordinance has not been updated to comply with January 1, 2017 changes, has 
the jurisd iction received requests from developers to do so? 

2. If the ordinance does not allow a bonus above the state-mandated 35%: 
h. Has the community started exploring policies that allow more than 35% density 

bonus? Under what conditions is the extra bonus being considered? 
i. Under what conditions is the extra bonus considered? 

3. If the ordinance allows a bonus above the state-mandated 35%: 
j. Have projects been taking advantage of the additional bonus provisions? 

k. How have projects been qualifying for the additional bonus if there is more than one 
option to do so? 

4. What improvements or modifications to your local density bonus program has the jurisdiction 
considered to address local needs or concerns? 
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Appendix C - Basis for Establishing Supplemental Density Bonus Area Designations 

o Priority Development Areas (PDAs) and Service Capacity: The City has adopted six PDAs where 
increased residential development is expected around existing or planned transit infrastructure. 
All else being equal, properties within PDA boundaries should include greater supplemental 
density bonus opportunities. PDAs also signify areas where municipal services can accommodate 
increase demand. See Map 1 

o Land Use Designations. The Santa General Plans includes a variety of land use designat ions. 
Supplemental density bonussing shou ld be concentrated in areas with land use designations that 
support multi-family and mixed-use development. This includes the following designations: 

• Medium-Low Density Residential 
• Medium Density Residential 

Medium-High Density Residential 
• Transit Vil lage Medium 
• Transit Village Mixed-Use 
• Retail/Medium Density Residential 
• Office/High Residentia l 
• Office/Medium Residential 
• Public Institutional/Medium Residential 
• Light Industria l/Medium Residential 
• Retail and Business Services 

See Map 1 

Proximity to single-family neighborhoods. Supplemental density bonuses should be scaled 
down in closer proximity to predominant ly single-family neighborhoods. See Map 1 

o Existing conditions, Infrastructure and development patterns. Areas in the city that provide 
natural or man-made buffers between high-density development and single-family residential 
areas can typically support greater density bonuses because of the buffering effects of physical 
features in the area (wide separation, screening, etc.). For this reason, Santa Rosa properties along 
major corridors are more suitable for greater density bonuses; these are reflected in mixed land 
use and higher density residential land use designations in the City's General Plan. See Map 1 

o Redevelopment Impediments. Areas that are otherwise appropriate for increased residential 
density but that would require greater investment to be redeveloped into attractive residential or 
mixed-use environments should be provided with greater supplemental density bonuses to 
incentivize investment. Areas within the City's PDAs as well as properties in mixed-use and Retail 
and Business Service land use designations outside of PDAs, are allocated higher supplemental 
density bonus potent ial. See Map 1 

o Access to Transit: Based on past density bonus projects (see Appendix A) in the City, parking is a 
common impediment to development and a frequently-requested concession. AB 744 (2015) 
introduced reduced parking standards for eligible density bonus projects by-right. Higher density 
bonuses should be ava ilable in areas that are within transit service areas as outlined in AB 744 
and Density Bonus Law §6591 S(p). This reinforces the City's goal of focusing development near 
transit infrastructure. There are two broad distinctions that can be made regarding transit access: 
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• Proximity to bus routes with service at least 8 times daily. This is relevant to density bonus 
projects targeted to seniors or specialized housing (see Table 4). 

• Proximity to major transit stations (SMART stations, and intersections of bus routes 
providing at least 15-minute service). This is relevant to projects with 100% affordable 
units and that are eligible for the maximum density bonus per the SDBL for providing very 
low- and low-income housing. If properties are located outside of PDAs, but within ½-mile 
of a major transit stations, the supplemental density bonus could be increased. 

See Map 2 

Proximity to Schools. Supplemental density bonuses should be encouraged in areas located 
within a half-mile distance of the city's schools. See Map 2 

o Preservation Districts. The character and preva iling development pattern in Santa Rosa's 
preservation districts, which are clustered near the city's densest areas, should be protected. A 
comfortable transit ion from higher-density development (through reduced supplemental density 
bonuses) should be encouraged to limit out of scale development near predominantly single­
family residential sections of the City's preservation districts. Properties on the peripheries of 
preservation districts, that front on major rights-of-way, or that abut larger development could be 
appropriate for modest supplemental density bonuses. See Map 3 
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EXECUTIVE SUMMARY 

California's housing affordability crisis has rightly received a g reat deal of 
attention by state lawmakers, the press, academics, and ordinary 
CaHfornians. Important questions raised in this discussion are: What laws 
or regulations might impede housing construction in high-cost areas? What 
solutions might help reduce those barriers with a minimum impact on 
other important values, such as environmental protection, public participa­
tion, and equitable treatment of low-income communities of color? More 
specifically, docs state environmental law (the California Environmental 
Quality Act, CEQA), or local land-use regulations, constrain housing 
development? 

To help answer that last question, we collected data on all residential 
development projects (of more than five units) over a three-year period in 
five Bay Area cities (San Francisco, Oakland, San Jose, Redwood City, and 
Pa.lo Alto). We analyzed the law applicable to these residential development 

projects, including the local zoning ordinances, and interviewed important 
actors in the residential development process in each of these five cities. 

We found that these local governments are imposing discretionary review 
processes on all residenrial development projects of five or more units 
within their borders. That means even if these developments comply with 
the underlying zoning code, they require additional scrutiny from the local 
government before obtaining a building permit. This triggers CEQA review 
of these projects. In other words, what drives whether and how environ­
mental review occurs for residential projects is local Jand-use law. Our 
data shows that in many cases, these cities appear to impose redundant or 
multiple layers of discretionary review on projects. 

We also found that the processes by which local governments review 
residential development projects under their zoning ordinances and under 

CEQA varies from city to city. As a result, developers seeking to construct 
residential projects often muse learn to navigate very different and compli­
cated land-use systems, even if they work in the same region. This appears 
to particularly burden smaller development projects. Our data also shows 
that these cities rely on streamlined CEQA procedures for the majority of 
their residential projects, including many large projects. The effectiveness, 
however, of those streamlined procedures in terms of reducing timeframes 
for project approval varies greatly from city to city, indicating that a range 
of non-legal factors (such as practices in planning departments, or the 
amount of resources dedicated to planning) may impact development 
timelines. 

Finally, our own research process also revealed that the kind of project level 
data that we collected, while essential to crafting effective solutions to the 
California housing crisis, is not easily available. We therefore recommend 
that the legislature develop a consistent and uniform data reporting pro­
gram for this data, which will benefit policymakers, developers, and the 
public as a whole. 



WHAT IS AT STAKE? 

Housing costs throughout California continue to rise- particularly in metro a reas. As the srace legislature 

responded last fall wich che passage and signing of housing bills' meant ro address escalating ho using costs, 

legislators and ochers acknowledged that more is needed to address Cal iforn ia's housing crisis.2 One recur­

ring theme in the ongo ing coverage and discussion of the housing c risis is an argument th at scare-mandated 

environmental review under the Californi a Environmenta l Quali ry Act (CEQA) is a significan t contribu tor 

to rhc housing crisis because it acids rime and mo ney to the development process. 1 Local land-use regula­

tions migh t also play a significanr role. Exiscing research correlates the overall stringency of a jurisdiction's 

land use regulations wirh high housing costs.' While this research recognizes tha t multiple components 

contribute co increased costs. it does not identify which specific clements of local land use regulation or 

state environmental review con rribu te clisproporrionately to housing costs. As economists have observed , 

rhc "heterogeneity in land use restrictions across localities is so extensive char iris a lmost impossible to 

describe the fu ll complexiry of the local rcgul:uo ry envirnnmenr.'' ' Despite these limirnrions, rhe impact of 

rhis research ;md similar work has been far reaching, surfacing in srn rewide policy briefo." 

We assume char regularion of land- use developmenr in California contribu tes to the srare's housing crisis 

by inc reasing development approval rimelines, which in turn drives up the cost of development. Bur chat 

srill leaves rhe question of which aspects of state and local regulation are the primary barrie rs to ad<litional 

residentia l development. Answering char question is essential co developing effecrive legal reforms, and 

it requ ires careful analysis of how individual land-use regu lations operate with in local conrcxrs. CEQA 

is only one parr of rhe overall regulation of California's land-use development. ln gene ral , constructing a 

major housing development requires local government approval at multiple stages. The approval process co 
obtain a building permit is referred co as the enrirlement process. and CEQA applies to a development if 

rhe loc1 I governmenr's enritlemenr process is d iscretionary. If the development is "as of righr"- meaning a 

developm ent meets certain zoni ng and planning requirements and does not need any addition,d scrutiny 

by rhe local government ro gee a buildjng permit-as a general matter, no CEQA compliance is required . 

In addition. CEQA can take a range of forms and impose different levels of burden on the developer. Local 

governments often have significant ability to shape the kinds of CEQA compliance that individual devel­
opments musr sarisfy. 

If CEQA poses a significant obsraclc to housing developmenr, then legal reform that minimizes the loss in 

enviro nmen tal protection while allowing for increased hous ing production mighr be the rig ht apprmch. 

But because CEQA comes into play where a local government has the discretion ro approve/disapprove a 

proposed project, rargering a state environmental review srarure may do little to address the housing supply 

c risis if loca l regulation of land-use development through planning and zoning is the real issue. Misgu ided 

CE.QA reform could undermine environmental protection throughout the state without provicli ng 
meaningfu l improvements ro o ur housing situation. 



WHAT ARE WE STUDYING? 

Derermining wherhcr a srare law like CEQA drives delays in entitlements within local jurisdictions requires 

answering rwo important questions: (1) How much developmcnr is actually occurring as of righ t, and how 

much dcvclopmenr is subject rn d iscretionary government review within local jurisdic tio ns? (2) lf C FQA 
environmental review is occurring, in w hat form does it cake? 

To answer these questions, we used case studies" ro better understand a local problem with regional and 

srarewide implications. For our first ser of case studies, we selected d1;irter cities• of various sizes within the 

same strong market region- rhe Bay Area in Northern C alifornia. 

A ll five c ities, Oakland, Palo Alto. Redwood C ity, S,1 n Francisco, and San Jose, are locared wirhin t he s;i me 

regional economy characterized by robust economic growth , high housing demand that oursrrips supply and 

acute affordab il ity issues.R All of rhe c ities have the capacity for Transit Oriented Developmenr (TOD).9 

Housing development within this region wou ld therefore promote sustainable growth goals. 

We also chose our firsr cities from the Bay Area because the California Legisbtive Analyst's Office has 

attributed high hous ing coses statewide in large part ro the lack of housing supply in California's coastal 

communities. 10 -n1at report specifically identified the San Francisco Metropolitan Division (MD) and rhc Sa n 

Jose-Sunnyvale-Santa C lara Metropolitan Sta tistical Arca (MSA) as having the first and second h ighesr 

hous ing costs in the state in 2015 , with the Oakland-Hayward-Berkeley MD having fourth highest housing 

coses statewide. And all five c ities have complex local land use ordinances that typify rhe type of srringenr 

regulation called o ur by existing research. These five c ities therefore offered an excellent starting po int for this 
research . 

Each of o ur case studies began w ith a review of local ordin;inces11 thar contain pl;inning and zoning rules, 

followed by ca reful analysis of how each residentia l development of five or more units navigated the 

entitlement process in 20 14, 20 15. and 201 6.1~ Next, we completed a total of29 in depth in terviews wirh 

city planners, market race and affordable housi ng d evelopers, consultants, privare counsel, city attorneys, and 

represemacives from community-based o rganizations, across these five citiesY 'lhese interviews uncovered 

local pe rceprions of the approvals process, rhe role of community in the public approvals process. and 

important project context (including the local political climate and communiry tensions at play) nor 

immediately obvious in the specific project data. While we are continuing our research and adding 

jurisdictions ro our data sec, we present initial findings from o ur research on these five cities hclow. Th is is 

only the first in a series of reports char wi ll d et:iil our findings, and these findings are limired to dara pulled 

fro m o ur first set of c ities. We are collecting additional data from other cities throughout the scare. 

· Cl::irt<T ciric~ within C,liforn i;i rn ioy some f'reedo m rn lq~i~latc at rhe local level ewer "rnu r~icip:d affair~ ... 

cve:1 if ,l conflici wit h St:11c bw mav exist u nc1cr Article X I. sectio n "i of rhe Ca liforni;i Con~ti Lurio n. Al­
rhm wh ;hr C:1 li forn ia Consritmio n docs 1101 cxprcsslv define "m unicipal :iffa ir," land 11sc and wni nn are b ~ t, 

comis:e:11 h- classi 11ed as exempt frnm the plann ing :ind zon ing prm·isions oF rhe Calil'o rni:i C.ol'ernmenr Code 
unbs the c i1v', t"harrcr ind1rn1c~ 0 therwi;,e. :-iee e.g .. CAI. GOVT CODE§§ 65803. 6"i860(d): Citv ~( 
/rui11c ;, ln·mr• Cr,zm,· / lgr1i11r, 01·nrlc1'elopmmt. 2"i C:il. 1\ n p. Lf l h 8(,8, fP4 ( I <)<)4). 
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WHAT HAVE WE LEARNED SO FAR? 

Key Finding #1: AJI residentiaJ development over five units 1s 

discretionary in each jurisdiction. 

All of the ju risdictions we examined requ ire discretionary review for residentia l developmen ts 

of five or more un i rs. In fact. in four of o ur five Bay Area jurisdictio ns. residential develop­

ments of rwo or more units requ ire d iscretionary approval. ·niat means even if rhese develor­

ments co rnr ly with rhe underlying base zon ing d istrict's use a nd density requirem en ts, rhey 

require addit ional scrutiny from the loc1 I govern men t before obtaining a building permi t. 1 h e 

cable in figure I, below, provides a n overview. 

Figure I. Discretionary Review of Developments Consistent with Base Zoning 

Jurisdiction Primary Discretionary Residential Developments 
Review Mechanism Exempt from Discretionary Review 

San Francisco Building Permits None 

Sanjose Site Development Per·mit Single-family homes in limited 
circumstances14 

Redwood City Architectural Permit One-story single family homes and 
duplexes 

Palo Alto Architectural Review Up to two single-family homes and 
two duplexes15 

Oakland 
. . 

Design Review Secondary units •• ·1 

. , 

6 
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l(c? Finding #2: 1he mechanisms by vvhich cities require 

discretiona ry revie,~1 arc extremely different, and usually redundant. 

California land use 

law offers c ities a range 

of cools to review and 

approve housing 

development. Cities 

typically choose among 

these cools to ensure 

d iscretionary review 

of resident ial devclop­

mem. These five cities 

dcmonscrate how var­

ied rhose choices are. 

Though cities genera lly 

draw on land-use law 

rools to ensure discre­

tionary review, Sa n 

Francisco's ci ty charter 

imposes discretionary 

review on all new devel­
opments. lh 

Figure 2. Types of Discretionary Review Mechanisms 

Consistent but Inconsistent and 
Consistent with zoning requires requires 

zoning discretionary discretionary 
approval approval 

Design Review 

I I 
Conditional Use 

Permit (CUP) Variance 

Architectural Review 

I I 
Specific Plan 

Rezoning 
Permits 

Site Development 
Permit Planned Unit 

General Plan 
Developments 

Amendment 
(PUD) 

Historic Preservation 
Review/ Certificate of 

Appropriateness 

The first colum n lists rools that impose d iscretionary review that are applied even where 

a proposed project is consisren t wirh the underlying base zoning d istrict's use and den­

sity requ irements. 1he second column lists requirements for discretionary review for 

categories of projects thar are bu ilt within the framework of the zoni ng ordinance-in 

other words, the zoning ordinance irself contemplates that some projects must obtain 

one of these types of permits. ·n1e third column provides ca regories of d iscretionary 

review thar attach to a project when the p roposed project would not comply with the 

zon ing ordinance; this includes when rhe developer is seeking an exemption from the 

zoning ordinance (varia nce), or asking the city to zone the project sire differently (re­

zoning), or ch;rnge or update the General Plan co allow for rhe p roposed project. 



Figure 3. Instances of Discretionary Review across Jurisdictions 

Design I Historic CUP Specific PUD Variance Rezoning General Plan 
Site Plan Preservation Plan Amendment 
Review Permit 

San Francisco N/A N/A 26 46 2 29 I I 

San Jose 13 3 0 N/A 52 0 48 5 

Oakland 66 0 31 N/A I 26 2 0 

Palo Alto 5 I 0 N/A 0 3 0 0 

Redwood City 9 4 0 4 4 2 0 0 

As the table in Figure 3 shows above, t he tor::i l numbers of land use/planning approvals (such as 

rewnings, conditional use permits, or General Plan amendments) are g reater than rhc number of 

overall development projects in each jurisdiction. 1l1is suggests the re arc significant redundancies 

in rhc way t hese jurisd ic rions m ap d iscretiona ry review co residential developments. A single 

project m ight need co obtain Design Review approval and a Minor Var iance from rhe D irector 

of rhc Planning Department and a rezo ning from the City Council. i - 1l1is requ ires navigating 

m ultiple levels of local government where only o ne approval process would be sufficicnr to pull t he 

pro jeer within the scope of local d iscretion. Ir shou ld also be no ted that if the developmenr requires 

thc subdivision of land into smaller parcels, additional discretionary review by loca.l governmenrs 

generally applies as well. 

Total 
Number of 
Projects 

85 

67 

67 

5 

13 

8 
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Key Finding #3: How these jurisdictions apply environmental 

revie\v under the Californja Environmental Quality Act varies. 

lhcse cities rake a diverse range of approaches LO comply with CEQA requirements. As Figures 5 and 6 

show, relatively Few projects within these five cities require a Full Environmental Impact Report process 

(or EIR). Many oF these jurisdictions appear robe making good faith efforts ro increase their supply 

oF housing by engaging in specific p lanning strategies char link housing and jobs ro rr:msportation 

:111d facilitate e nvironmental review for developers. 11lis means rhar the city is capping into stare-level 

sustainable developmenr initiatives and doing rhe bulk oF the work to comply with stare environmental 

review requirements, rather than imposing additional rime and costs on to developers ro comply with 

CEQA. Like rhe discretionary review mechanisms discussed above, many projects are receiving 

multiple CEQA exemptions, wh ic h leaves open the question oF exploring why planners take these 

additional meas11res. 

Ana lyzing project size as a function oFCEQA, our data shows char projects with ElRs in these cities 

generally rend ro be larger than projects that undergo other rypes of CEQA review (see figu re 7). 
Nevertheless three jurisdictions-San f-rancisco, Oakland, and Redwood City-did nor prepare an 

EIR for their single largest projecr in our dataset years. S ignificant variations in other categories also 

persist. Project and Tiering-Based Exempt* projects in San Jose rend co be larger on average than ElR 

projects in Oakland. Projects with (Mitigated) Negative Declarations** in San Jose :-ire smaller rhan 

Exempt projects in all jurisdictions but Palo Alto. 

Because so many projects complete CEQA review via mechanisms other than Ellts, a large majority of 
all approved uni ts did not require an EIR for project-level CEQA review. Our data indicates that com­
pliance roures other rh:-in EIRs are nor reserved for extremely minor projects, a nd are a key componem 
of in fill residential development in California. 

'Ticri nc i\ w,1'" ro srrc,1mli11c c 11 1·iro11rncnral rel' icw unde:· C: l·:QA h· allowi ni:; cnviron:ix11';1I rcvie11 ' . . ,_ 

n(,1 propo,;cd prnicu ro locl1, on ~ n.11To11· r.<:t 0C iss11cs d',ll h,11•c nor .1lrc:id)' nccn c•1·alua1cd ic ;J prio1 

LllZ. It 11cce:,,,1rilv :-equ ircs .1 prior EIIZ 1hal i:, L1$11ally co11 11ccrc-d r<' :i prio r ,tnd large-·;calc l'l.11rning 

,:rpnl\'al (for· ;1 communi~• p l,1n o r specific pl:111, for example'.. 

·' •\ /\·l irig~,cd Ncg:uive Dcclarario 11 ii, a CEQA dncurncnr where ;1 develope r recognize.~ :h:ir :1 project 

>\ n r·ii,:i11 :il ly :1rnposccl wo1dd have h:1d ,ignif-ic:rnr cnvironmcnr;il imnacr~. so rhc devclone 11ropo,c~ 
111odific:1: irm:, ti1;11 in,:rc~ d wi ll t.1kc certa in •-tens Ln elirnin,Hc rhc ri~k nF,igninc,nt c 11virn11i,1cn:.d 

j ;TH•:lC: ~-



Project-Based 

Exemption 

' 
Exemptions based on 
location and project 

I 
characteristics 

I 
§ 15332 Infill Housing 

I § 15303 New 
1 Construction of Small 
I 

I 
Structures 

Figure 4. Types of CEQA Review Mechanisms 

Tiering-Based 

Exemption 

Exemptions or reduced 
review because there 

has been prior 
CEQA review 

I 

§ 15183 Community 
Plan Exemptions 

§ 15164 EIR Addendum 
or§ 15168 Program EIR 

(Mitigated) Negative 

Declaration 

Reduced review require­
ments because of the 

minimal environmental 
impacts of the project 

§ 21064 Negative 
Declaration 

§ 2 1064.5 Mitigated 
Negative Declaration 

Figure 5. Instances of CEQA Review across Jurisdictions 

Project- Based Tiering-Based Mitigated Negative 
Exemptions Exemptions Negative Declaration 

Declaration 

_, 

San Francisco 4 68 7 2 

... - ·l\ 

Sanjose I 30 23 4 

' ,c " 

Oakland 56 66 0 0 

~- ., .. 

Palo Alto 2 I t .f I 0 

·' 
Redwood City 2 9 I 4 

Environmental Impact 

Report 

EIR 

6 

13 

2 

I 

I 

Full review 
requirements 
pursuant to 

CEQA 

§ 21061 EIR 

Total Number of 
Projects 

85 

-
67 

67 

5 

13 

10 



Figure 6. Percentages of CEQA Review Type by Project 

Project-Based and Tiering Exemptions MND/ND EIR 

San Francisco I • 82% 11% 7% 

San Jose 44% 38% 18% 

Oakland 98% 0% 2% 

Redwood City 65% 29% 6% 

Palo Alto 60% 20% 20% 
I ,_ 

Figure 7. Mean Project Size (Units) by CEQA Review Type 

Project-Based and Tiering Exemptions MND/ND EIR 

San Francisco 92 140 229 

San Jose 186 66 382 

Oakland 78 0 172 
.. _, 

Redwood City 96 105 8 

Palo Alto 30 8 18018 

Figure 8. Total Number of Units Per CEQA Review Type19 

Project- Tiering-Based MND/ND EIR Total Number 
Based Exemptions of Units 
Exemptions 

.. 
San Francisco 269 5,885 

~ 

1,260 1,121 8,53◄ 

~ -· •-

San Jose 15 5,310 1,778 4,473 11,575 

Oakland 1,797 4,071 0 28◄ 6,152 

.. 

Redwood City 102 696 268 8 1,07◄ 

Palo Alto 19 70 ' " 8 180 277 

Total 2,202 16,031 3,314 6,065 27,612 

I 1 



Key Finding P4: There are significant variations in ti1neframes for 
en ti tlen1en ts across jurisdictions and across project sizes ,,vi thin the 
same jurisdiction. 
Figures 9 and 10 show the mean and median approval rimel ines for projects of varying sizes in each jurisdiction . Projects 
rhar experienced unusually slow or 1-asr approval t imeframes heavi ly inAuence the mean approval rimeline. Med ian rime 
frames mo re accurarcly reAecr rhe rime frames a typical project would experience. 

Figure 9. Mean Approval Time by Project Size 
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Figure I 0. Median Approval Time by Project Size 
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Key Finding #5: Even when jurisdictions use similar 

state law provisjons to facilitate environrnental rev1e\v, 

the ti n1efra1nes can varv . ., 

' ll1cse c ities apply the same e nvironmcnral review provisions in diffe rent ways- with sign ificant 

variations in the timcl ines for emidement. For example. the C iry of Oakland and the City of San 

Francisco both use the§ 15183 Community Plan Exemptio n s (CPE) ro reduce CEQA compliance 

o bligatio ns for pro posed projects with in p lan areas·• that have a rclarivcly recent full EIR that the 

respective city completed. Bu r Oakland's C PE process moves much faster than San Francisco's. ·1he 

media n C PE e ncidem em in Oakland is 7 months . In San francisco, a C P E cakes 23 months (nearly two 

years). In contrast, a fu ll EIR in San Jose, for which no prior study has occurred, cakes 24 months. 20 

T(ey rinding #6: 1berc is significant variability across 

jurisdicrjons in terms of total projects entitled, total 

nurnber of units entitled, total nu1nber of units entitled 

per capita, and density of dvvellings entitled per acre. 

Measuring the time it rakes tO entitle a project is one way to understa nd how e nritlemenr processes 

e nable development in a ju risdiction. Counts of ac tual projects and units are another. The rable below 

provides a summary of how many projects and how many units these five c ities e nritled in 20 14, 201 5, 
and 20 l 6. Project and un it cou n r alone can nor convey a complete pic ture of how enci rlem en t processes 

operate within each city. By calculating how many units each c ity is entitling pe r capira,21 we can get a 

berter sense of ho w m a ny units each c ity is entitling relative to their respective sizes measured by 
po pulation. Examining the daca chis way, we sec ch ar Oakland entitles t he most units given its popula­

tion size, followed by Redwood C ity, then San Jose, San Francisco, a nd Palo Alto (see Figure 1 1). 

C 1lc11l ating both rhc m e;in and m edian number o f dwelling units pe r acre in each jurisdiction can also 

allow us ro compare projects entitled in each jurisdiction in terms of densiry, which has imporranr im­

plicatio ns for state level s11sca inabili ty goals.: " Our data indicates that projects entitled in San Francisco, 

generally, during this three year period are of a h ighe r density rhan rhe othe r jurisd ictions we exa mined 

(see Figure 12); howeve r, h igh m ean de nsi ty values observed in jurisdictions like Oakla nd suggests that 

rhcre are a small number of very d ense projects being approved, despite lowe r overall density . San Jose­

which on average e n titles rhe largest projects of o ur case study jurisdictions- has relatively low density 

even when compa red ro smaller jurisd ic tio ns like Redwood C iry. 

· Pl:lll 1\rc,1 rcrrninnlogy \':Hit's according 10 ju:·isdiction :ind rhc si;e of rhe plan ,ll'Ca. Redwood C ir)· 

rcfrl", ro rhc:,c !,Ian~ .1~ " J':cc i~e Pl.111:, ," San lo~c a,1cJ O akland horh 11~e the rc:-:ns "Arca Plan~" .111C' 

"\pl'( iil l Pl:in·,." .i nd .;;;111 Fr;rnc:sco c:111~ rhcrn "1\rc;1 f>lam." 



Figure I I. Project and Units Entitled Per Capita 

Total Projects Total Units Units Per 1,000 People 

Oakland 67 6,152 15 

Redwood City 13 1,074 13 

Sanjose 67 11 ,575 11 

San Francisco 85 8,534 10 

PaloAlto 5 277 4 

Figure 12. Dwelling Units Per Acre 
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WHAT ARE THE IMPLICATIONS? 

111 these cities, tl1c pace of homing development appears to he driven h~· the amount and sequence 

o f discre tionary review, not the CEQA procc~s. These five local governments are choosing ro opt into 

CEQA through their choice ro embed d iscretionary review into the entidemenr process. lhc problem 

(and porenrial costs) associaLed with e nvirnnmenral review do nor appear to originate with scare 

envirnnme nrnl regulation. Also, som e of our interview parcicipancs discussed the necessity of 

"bul let-proof EIRs"• ro foresra ll CEQA lirigacion from neighborhood groups. But we have nor observed 

many o f these El Rs in these five c ities, suggcsring rhar rhe variation in cncirlemenr process rimelines 

between rhese five c ities may nor be easily amibured ro neighborhood groups abusing state regularion in 

response co proposed project characteristics. While op-eds, research, and reform proposals often focus on 

ElRs a nd CEQA lirigation,~-1 the data from these five c ities indicates rhar some of chc largest projects, 

rhose char are rhe most likely co have sign ifi cant environmental impacts, d id nor req uire ElRs (although 

ElR projects do tend on ;lVerage robe larger than non-El R projects). 

ll1is dara a lso shows how these cities, while preserving their discretionary review, arc ofren employing 

cools to facilitate CEQA complian ce. As Figures 9 and 10 above show, large projects do nor always take 

longer to enrirle than small projects. which suggests local practices in a given jurisdiction-rather than 

project-specific characte ristics- are driving rhe enritleme nr tirneline. 1hese practices vary. but they rend 

robe oursidc the conrrol of the developer-applicanr. Examples we observed in our cities range from staff­

level variations in performing application in cake and departmenral pre-selection of environmenr:il 

consultanrs, to higher-level J ecisions about the amount of commercial devclopmenr rhar must occur be­

fore a developer-applicam can even propose residential development. TI1ese choices in practice might also 

be a response to political anJ fiscal pressures char also prom pr cities ro embed discretionary review inro 

the enrirlemenr process. We are pursuing additional research now to better unde rstand rhis issue, and to 

explore what is occurring in other jurisdictions throughout the stare. 

·n,e lack of' corn.istcnc:v in the entitlement process acro.~s these jurisdiction.~ makes it difficult to 
navigate development within each of'thcsc cities unlc.~s you havc .~uhstantial local knowledge. 
ll1ough enrirlemem processes remain fairly consistent w ithin a given jurisd iction, the variation across 

these jurisd ictions presenrs informational barriers for newcomers to the marker- even for som e working 

within the same region. ' l11is complexity and variation may also impact rhe capacity of p lanning staff ro 

help developers 11ndersrand rhe enri tle m enr process. Our interview data also confirms that wcll-c::1piral­

iz.ed developers w ith existing relationships and experience in specific jurisdictions arc the best situated 

ro navigate these complex local contexts, provid ing them a competitive advancage. Also, as noted, larger 

projects do not necessarily take more time, and often cake less rime, than smaller projects. If environ­

mental review were the issue. rhis is nor intuitive. TI1is suggests that larger projects- to the extent char 

they benefit from expertise and better capitalization-can navigate the process in rhese cities in less rime 

rhan smaller-scale developments. TI1is could raise concerns :ibout monopolization as rhe cost of acquiri ng 

loca.l knowledge keeps new marker participanrs out. 1l1e difficulty in accessing th is data for our research 

purposes, described below, also lends support co this proposition. 

' "1)11!1,.,-nroo: .. rcfrr:; to ,111 F l R docllmcn r rhar ha.< '-uffic ie11 1 :rnalv~i~ of c1wi rc,nrnc11t,ll in~p.1crs ; :1d 

tcl!1,~;c1l in fo r111a,io11 tc1 wi1 lt:,1and jm lil..ia l rc1·1cw shou ld rhc )lr"Jt'C he ch:i llcngcd in cou r:. 
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D ealing wilh proc-css is a necessary b ut insuffic ient approach to reform. 1l1erc is 

variability in ourcomcs across jurisdictions because of d iffercnr local processes and local planning 

practices. The data shows t har even where rwo cities use identical scare law provisions ro faci li tate rhe 

env ironmental review process, the approval timclines still vary considerably. 'lhe example provided 

above, comparing San f'rancisco and Oakland. illusrrares chis. Oakland's code . while similar ro San 

francisco's. appears more inflexible: And yet the entitlement process empl oyed in Oakland sril l 

rakes considerably less t ime. Interview data a lso suggests chat local politics informs local interpreta­

tion and applicarion of state law and local land-use ordinances. TI1is suggests rhar proposed reforms 

should conremplate standardizing more planning prac tices across jurisdictions. 

ln o ther cases. local process and planning practice are nor even rhe issue. San Franc isco, fo r example. 

is unique in that it does not impose design or site development review on all projects. Absenr its city 

charter char renders bu ilding permits discretionary. San Francisco would have permitted as of righr 

eigbr p rojects - each ranging from 8 ro 22 un its. As Figure 1 shows, no other planning code in our 

other four case srudies would permir this level of devclopmenr w ithout a discretionary approval. TI1is 

is an example of how a charter c iry can impose discretionary review through a mechanism ourside of 

rhe fo rmalized planning process. 

TI1e variation in processes ar the local level is substantia l eno ugh rhat without good data, there is a 

risk of uni m ended nega tive conseque nces when attempting to reform local process at the state level . 

Extracting project-level data is t ime and resource intensive. We know from our ongoing researc h rhat 

few jurisdictions statewide have developmenc approval dara in one centra lized repository. Requiring 

jurisdictions co provide access ro project-specific data on land use approvals, CEQA compliance, and 

overall rime frames will help inform top down policy m aking in crit ical ways. 

For exa mple, rece ntly enacted legislation s uc h as S B-352' ' attempts to lifr rhe Cond irional Use Pe rm it 

(CU P) requirement fo r certain projects consistent with zoning, bm the complexity of rhe e ntirle­

mem processes may prevent chis legislation from accomplishing what is needed in th ese five cities. 

One such example is the myriad of specific p lan approvals imposed on zoning compliant projects 

that happen w be located within a specific plan area.2°' 1l1ough these approvals arc functionally s imi­

lar ro CUPs, o n paper they arc differenr proces.~es. San Jose provides anothe r example. Mosr project~ 

in San Jose go through the Planned Unit Development (PUD) process, wh ich requires a rezoning 

and renders a project inel igible for S8-35. Yer rhe sa me PUD process in San f'rancisco and Oak-

land can occur withou t a rezoning. Even though the PUD process is accomplishing the same goals 

in these jurisdicrions, the application is m arkedly different. Without knowl edge of these nuances, 

lawmakers ca nnot drafr legisla tion char accurately rnrgers rhe problem and provides d ear guidance rn 

local stakeholders. Moreover, wirhour an unde rstanding of the distribution of no n-zon ing complianr 

projects enritled eac h year, lawmakers might find their legislative rools are not solving rhe righr prob­

lems. Also, our dara shows thar local governments want to retain discretion over new development. 

SB-35 may no r be able to avoid c ities downzoning or e nacting more inflexible design criteria to force 

all approvals through a rezoning or variance process that is not subject to scare strea m lining. 

· fkx ih ilin· rder.s the degree t 1> whic h develoncrs m ust 0h1a111 relief fro m tl1e 7.0ni ng use a:1d <lc:; ign 

rnrn.-oL to h 11ild rhcir pmjccrs. lhc h ii;h occ1 11Tcncc of ,·ari:rnce~ and CUPs in O;1 klaml - horh o( 

which 1-,r,wH.!c rclicl' f'mm (ksign n )llrrql, - ;1re indica rive of":111 in0cx ihlc Lode in rha r dcvelo pn:, 

rnu:,t frco 11c1H\· nhrni :1 relief from it~ rc1~uirc1:1em :, . 



·111e risks of pol icym;iking wirhour access ro data also implicate broader concerns rhan a simple 

housing production metric. The recenrly proposed SB-827-'1' targets a ll local land use discretion for 

ccrrain kinds of infill developmem near transir. TI10ugh chis is arguably rhc mosr effective :ipproach 

LO ;iddrcss rhe constrainrs rh;it local land use regulation imposes on housing production, our d;ita 

also highlights potential shortcomi ngs. Here. we iden tify rwo. Fi rst, there is a potential impact on 

environmental protections. A signific;int number of projects are subject ro CEQA processes that 

impose mitigation mc;-isures.• In some instances, rhis environmental review and mitigation process 

is much more rhan a formal ity. T11e classic ex;imple of chis is rhe MirigaLed Neg;icive Declarntion 

(MND) process. Jurisd ictions li ke San f-rancisco and San Jose use riering or communi ty plan 

exemptions to impose project-level mitigations; rhis suggests thar infill developments arc having 

impacts on air, water, and traffic s ignificant enough for jurisdictions ro require mitigarion. Unless 

there a re environmental protections already embedded in local o rdinances or stare law to address rhe 

environmental impacts requiring these mitigations, eliminating discretionary review might allow 

fo r c nviro n menral impacts char these mirigarions would have prevented. If discretionary review goes 

away, lawmake rs should co ntemplate how to replicate these protections ar a srare level or mandate 

rhar local governmenrs address rhese issues through non-discretiona ry local regulatory standards. 

Second, rhere is a risk of harming rhe least empowered and mos t vulnerable within cities. 

Eliminating discretionary review impacts communiry voice. Discretionary review rypically req uires 

a public hea ring, which enables community participation. Existing research shows rhat updating rhe 

General Plan or enac ting specific p lans are costly endeavors typ ically funded fro m a ciry's 

general fund.2' for jurisdictions tha t do nor regularly engage in these macro-level planning 

processes, project-level approvals provide one of the few mecl1;inisms for the community to 

parricipare in the development ot their c iry. And even in jurisdictions char do use these planning 

processes, nor al l communi ty members a rc eq ually empowered ro partic ipa te in the planning process. 

So long as issues of ineq ui ty in the planning process persist because some resiJ enrs and 

neighborhoods have substantially more political power rhan others, any proposed reform that targets 

discretionary review without a clear focus on equity risks disproportionately h;irming vulnerable 
popul;itions with the least amount of polirical power. 

To be clear, our inrerview darn suggests rhat conremplating equity in a proposed reform d oes nor 

mean rhat retaining all current local discretion over development is rhe best parh forward. Our 

interview data suggests that in som e instances, raking away a measure of local conrrol can offer a 

shield ro local officials rhar have d emonstrated a willingness to approve sustainable aftordable 

housing development despite substa n tial pushback from affluem and powe rful neighborhood groups 

unwi lling ro contemplate any development within their community. Bur no t al l of our five cities arc 

siruated similarly. ·n,ey a re diverse in nor just in terms of population size, bu r in terms of land values, 

public resources, and d emograph ics. Jusr as som e cities can not afford ro engage community in the 

sam e wny as o thers, some c ities must pursue cost-sharing with developers to promote affo rdable 

housing development and infrasrrucrure improvements. Thus, legal reform should not be blunt; it 

sho uld be c:ircfo lly tailored ro address rhe imbalance of power that exists wirhin cities and within the 
regio n (between cities) . 

· 1\1 iriµ:ir inn i~ ,1 fca:11re of .1 f' mposcd prnjccr ck-sign Lliat rccl1 1ccs wha t would ha1'C' heen ;1 s ip1 ificanr 

envirnn1~1e11:;1· i1 :1:1;1n lw avoid im:. mi11 i111il in~. ,,r com nc:1~atin~. for a l'orcnri~I :1 lh -crse effect rh~r t ...._ • t , 

wou ld h ,1ve o rlic:-wi~c crca1ccl ,1 \ Ignific,1nr c111·ironme111 ;d imn,1c:r. 
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WHAT DO WE RECOMMEND 
RIGHT NO\XI? 
-n,c value of im p roving accc.~s to good data cannot be overstated. Although top-clown state reform of 

e nvi ronmemal regulations (or local regubrion over land use) may encounter subsranrial difficulties. somerhing the 

srarc could Jo now would be to provide guidance ro jurisdictions on how ro provide better access ro accurate 

project-specific <lara on land use approvals. and require all jurisdictions to maintain relevant data in a central 

reposiror·y. Improving rhe quality of data and access to data would help researchers and policymakers identify how 

long these processes rake, and identity inefficiencies and redundancies that cxisr in local processes. Being able ro 

determine how long each process takes could in turn immediately help affordable housing developers determine 
what necessary funding is required for the enrirlcment process. 

Each jurisdiction we srndied readily provided ;my requested data ro the extent they h,1d it (without a public records 

request), and it was clear rhat each jurisdiction wo rks ro make data publicly accessible. Sti ll , we d iscovered in our 

own research process that our findings arc Ii mired both by the ;ivailabiliry and accuracy of data in the various 

planning J;1rnb:1ses of any given jurisdiction. In Oakland for example, some projects elecr to go through a pre­

applicarion process prior ro form;i lly submining their applicarion for review, which could influence approval 
ti meli nes. 2R 

Jn other jurisdictions, the complcxiry of the planning process is not fu lly reflected in the data that is publicly 

accessible. San f-rancisco employs a streamlined application process that integrates processes thar constitute 

d isti nct approv;il pathways in orher jurisdictions. like design review and historic resources review. Just because 

rhere are no formal design review or historic resources approv;ils in S:1n Frnncisco does not mean these processes .ire 

nor happen ing. San Francisco's various specific plan permits also combine what is essentially a CUP and variance 

process into one, which reduces the number of CUPs and vari;inces in thar jurisdiction. More projects arc receiving 

variances tha n these numbers suggest. Jurisdictions like San Jose, on the other hand, employ very distinct approval 

processes, which a lso inAucnces timcline. ll1e majority of developments in San Jose go through rhe PUD process, 

which involves a rezoning and a permit approval that happen sequenrially rather than in tandem. Our interviews 

suggest rh;ic ofrcn developers com plete rhc rezoning and sell rhe land ro a different developer who then secures the 

permit phase of the approval. 1he time lag between the two milestones might slightly exaggerate approval rimelines 
in San Jose for PUD projects. 

1l1011gh :11 1 our five cities m:1kc efforts to provide access to project :1pproval data, chis access could be greatly 

improved by providing the informarion in a centralized rcposirory that uses consistent rerminology across 

jurisdictions. To the extent char processes ;ire so d issimilar that they c;innot be analogized, rhis cenrrnl ized 

repository should contain explanations. Smaller steps wou ld also be welcome. Linking existing geographic 

information systems (G IS) or zoning data with assessor parcel information and build ing pcrmir systems, for 

example, would be a great first step, particularly bec;iusc housing element law at rhe rime only required annu;il 

reporting b:1sed on building permits issued nor numbers of units entitled. In our experience, it is not always easy 

ro cross-check housing element reponing obligations with bui ld ing entitlements because nor everything that gers 

entitled is immediately built. Linking these systems to provide chis dara could make housing elemen t reporting 
more robusr. 
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Introduction 

Reducing vehicle mi les traveled through increasing the use of public transit 
and improving transit access is critical to reduce greenhouse gas ("GHG") 
emissions in California. Housing development properly focused in infill areas with 
transit accessibility (transit-oriented development or "TOD") may significantly 
reduce greenhouse gas emissions if it increases h·ansit usage and results in reducing 
vehicle miles traveled. Senate Bill 3754 recognizes that meeting GHG reduction 
targets through increased transit use requires the adoption of sustainable, integrated 
regional transportation and community planning strategies to promote TOD. 

But housing costs in the coastal communities of Cali fornia near major 
regional economic centers and transit are too high for many famil ies. Low-income 
fami lies that cannot afford housing near their work commute ten percent fu11her 
than commuters elsewhere-1 wh ich may directly undennine the goals of recent 
legislation intended to address climate change. Research also links high housing 
costs within coastal communities, like the Bay Area, to the resegregation of the 
region,6 a crisis with major implications for public welfare and public health 
outcomes. 7 Infill development in transit accessible neighborhoods within these 
coastal communities must therefore occur equitably to avoid the risk of displacing 
low-income populations from these neighborhoods or exacerbating current cost 
ban-iers to entry for low-income populations into highly desirable neighborhoods 
with substantial transit accessibili ty or transit inveshnent.R The goals of reducing 
GHG emissions and equity are thus linked; emissions reductions cannot occur if 
commute times are increasing because low- and middle-income communities are 
pushed to farther rings of the suburbs and forced to drive to access economic 
centers of opportunity. 

Even as California 's state legislature responded in 20 17 with the passage and 
signing of housing bills9 meant to address escalating housing costs. legislators and 

4. See S.13. 375. 2007- 2008 Leg .. Reg. Sess. (Cal. 2008). 
5. CHAS ALAMO. BRIAN UHLER & MARIANNE O'M.ALLEY. LEGIS. ANAl ,YST'S OFF .. 

CALIFORNIA 's HIGH HOUSING COSTS: CAUSES ANO CONSEQUENCES (2015) ("LAO REPORT"). 

6. See Rising Housing Costs and Re-segregation. URB. DISl'LACEMENT PROJECT (Oct. 
26. 20 18). https:1/perma.cc/8N88-F3CV. 

7. For a general discussion oflhe relationship between racial residential segregation 
and heallh outcomes. see David R. Will iams & Charles 0. Collins. Racial Residential 
Segregation: A Fundamenral Cause o.f Racial Disparities in Health. 11 6 PUFl. I IEALTI I R EP. 

404. 404- 16 (200 I). For an analysis on lhc impact of racial residential segregation on li fe 
outcomes in Oakland. California. see Mall Beyers et al.. Life and Death fi'om U1111a111ral 
Causes: Health and Social Inequity in Alameda County. ALAMEDA CTY. PUB. H EAi.TH D El''T 

i. i- 142 (2008). 
8. Throughout this article we use lhe term "equitable infill development" to describe 

TOD or infill development !hat considers equity through affordabili ty components or other 
mechanisms that would address the risk of displacement of low-income populations or 
exclu~ion of low-income populations. 

9. Governor Brown Signs Comprehensive l,egislarive Package lo Increase Stale ·s 
/lousing Supply and A.ffordahility. OFF. Or GOVERNOR EDMUND G. BROWN JR. (Sep. 29. 
2017). hllps://perma.cc/6R5X-VI--IG D. 
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others acknowledged that more is needed to address California's housing crisis.lO 
One recurring theme in the ongoing coverage and discussion of the housing crisis 
is an argument that state-mandated environmental review under the California 
Environmental Quality Act ("CEQA") is a significant contributor to the housing 
crisis because it adds time and money to the development process, and that given 
the persistent housing crisis, CEQA merits legal refonn .11 Others advance that 
local land use regulations significantly constrain housing development12 and have 
proposed legislation to narrow local authority over infill development near 
transit.13 

Ex isting urban planning and urban economics research correlates the overall 
stringency of a jurisdiction's land use regulations with high housing costs and 
income segregation.14 But this research, though important, cannot answer the 
question of which specific elements of local land use regulation or state 
environmental review contribute disproportionately to either the cost of housing or 
the exclusion of low-income communities from these metro areas. Despite these 
limitations, the impact of this research and similar work has been far reaching, 
surfacing in statewide policy briefs15 and political debates about proposed 
legislation. 16 

I 0. Liam Dillon. Gov. /Jrown J11s/ Signed 15 Housing Bills. I/ere 's How They 'r e 
Supposed 10 lfelp the Affordability Crisis. L.A. TIMES (Sep. 29. 2017). https://pem1a.cc 
/9Y9V-C2AX; Angela 1-lart . .leny Brown Signs New California A/fordable Housing laws. 
SACRAMENTO BEE (Sep. 29. 2017). https://perma.cc/9XXU-A4Q2: Liam Dillon. The 
Housing l'ackaRe Passed by Cal!(ornia Lawmakers is !he !Jiggesl Thing They ·ve Done in 
)'ears. Bui ii Won·, l,ower Your Rem. L.A. TIMES (Sep. 15. 2017). https://perma.cc/4WL9-
4L6R. 

11 . Chang-Tai I lsieh & Enrico Moretti. How l ocal I lousing Regulations Smother 
the U.S Economy. N.Y. TIMES (Sep. 6.2017). https://pcrma.cc/9DBQ-28JF; Liam Dillon. 
Which Cal((ornia Megaprojects Gel Breaks .fi'om Complying with Environmemal Law? 
Sometimes. II Depend, on the Project. L.A. TIMES (Sep. 25. 2017). https://perma.cc/Y 4BS­
FBZQ; Angela I la11. Here ·s Why Califomia 's Historic I lousing Legislation Won·, Bring 
Down Costs Anytime Soon. SACRAMENTO BEE (Sep. 27. 2017). https://pcrma.cc/P8FT-
8T2P. 

12. See Hsieh & Moretti. supra note I I: TH!i WHITE HOUSE. 1-loUSING DEVELOPMENT 
TOOLKIT 2 (Sep. 2016). https://perma.cc/P4YM-L YJ>K. 

13. See S.B. 827. 2017-2018 Leg .. Reg. Sess. (Cal. 20 18): Scott Wiener. My Trans ii 
Density Bill (SB 827): Answering Co111111011 Questions and Debunking Misin(ormalion. 
MEDIUM (Jan. 16. 2018). hl1ps://penna.cc/GN94-NFAK. 

14. Edward L. Glaeser & Joseph Gyourko. The lmpac1 of Zoning on Housing 
A[fordahility 17 (Nat' I Bureau of Econ. Research. Working Paper No. 8835. 2002); John 
Quigley. Steven Raphael & Larry I\. Roscnlhal. Measuring land Use Regula/ions and ]heir 
Effects in the Housing Markel. in HOUSfNG MARKETS ANDTIIE ECONOMY 282 (Lincoln Inst. 
of Land and Policy ed .. 2009). 

15. See LAO REPORT. supra nolc 5. 
16. See Letter from Sheryll D. Cashin el al. to Mike McGuire & Jim Beall (Apr. 5. 

2018). https://perma.cc/4DP.1-UCWP (letter from fair housing experts endorsing SB 827 as 
·•a major step towards promoting integration and reducing racial residential segregation"): 
Letter from Amanda Eakcn el al. to Scott Wiener (Mar.23.2018). https://perma.cc/S84/\.-
8YTX (endorsing SB-827 as ·'a key element in achieving California's climate goals'· on 
behalf of the Natural Resource~ Defense Council. Climate Resolve. and Environment 
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Recognizing the limits of existing data sets and past research applicable to 
California. and the importance of the current policy debate. we began a case study 
of land use development within specific cities in California. We undertook this 
study to better understand what specific regu lations of land use development in 
California may contribute to the state's housing crisis by increasing development 
approval timelines.17 We also examined the specific impact of local and state 
mandated processes on all housing development. including affordable housing 
development, supply. and access. 

This article proceeds in four parts. Part I of our article wi ll cover the clements 
of land use law wc identify as having the closest relationship to the ongoing policy 
refonn debate. and then will explain the findings and limitations of existing 
research in relationship to current California policy reform proposals. Part II of this 
article provides details about our methods and research approach to respond to this 
gap in the research. Part 111 of our article presents detailed findings from our 
research on the first set of cities within our study. Part IV of our article places our 
findings within the context of other research and offers the policy implications of 
what we have learned so far. and the research still necessary. 

Part I: Background 

We first situate our research in a lega l and scholarly context by providing 
a brief overview of the specific provisions of state and local law that are 
particularly relevant to infill residential development. and then we provide an 
overview of the academic literature that explores how land use regulation may have 
impacts on housing production, housing affordability. and on equity in housing 
outcomes. 

A. Navigating the law applicable to entitlement processes in 
California 1ij 

State law governs the regulatory landscape for housing construction in 
California in two important ways. First. stale law empowers and mandates local 
governments to develop their own regulatory processes to control development. 

California): cf Letter from Kyle Jones to Scoll Wiener (Jan. 18. 20 I 8). https://per 
ma.cc/9HCE-2RS4 (opposing SU-827 on behalf of the Sierra Club Cali fornia as .. a heavy­
handed approach ... Lhal will t1l1i111a1ely lead to less transit being offered and more pollulion 
generated .. ): Letter from Rich Gross & Jaqueline Waggoner to Scott Wiem:r (Apr. 9. 2018) 
(on file wi1h authors) (opposing SB-827 on hehalf of Enterprise Communit)' Partners 
··unless i1 is amended to cxplicilly serve the housing needs of low-income Californians .. ): 
Letter from Brian Augt1s1 et al. to Scott Wiener (Mar. 20. 20 I 8) (on file with authors) 
(opposing SB 827 on behalf of California Rural Legal Assistance Foundation. Housing 
Cali fornia. and Western Center on Law & Poverty ·•unless it is amended to address the 
proposal's impact on gentrification and exclusion··). 

17. Approval timcframes have generally been connected to higher costs or 
development. See discussion infra Section I.B. I. 

18. The approval process to obtain a huilding permit is referred to as the entitlement 
process. 
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Second. state law imposes additional procedural and substantive requirements on 
local government regulatory processes-we discuss one of the most important of 
those state law components, the California Environmental Quality Act. 

I. Local law governing infill development 

California law pern1its cities to employ a range of tools to review and 
approve housing development based on a hierarchical system of land use law. 19 

The General Plan- likened to a "constitution·• for long-tenn physical development 
of the city or county20-sits at the top of "the hierarchy of local government law 
regulating land use" in California.2 1 State law requires that each jurisdiction have 
a General Plan, and the General Plan must include comprehensive language that 
describes the city's long-range vision, policies. and objectives for development. 
The General Plan codifies the city's planning law, but it may do so with varying 
degrees of specificity. Also, with one exception. California law does not require 
that jurisdictions update their General Plan according to a set schedule; the law 
only suggests "periodic'· updates. 22 

Although not required by state law. some cities may also incorporate 
provisions within the General Plan for Specific Plans to address anticipated 
growth. Particularly relevant for infi ll development in major cities, Specific Plans 
may direct development to particular locations. Specific Plans may also be 
extremely detailed and direct nearly every aspect of development2J by codifying 
acceptable land uses24 and requiring review of proposed development for 
compliance with the Specific Plan. 

Next within this hierarchy are zoning ordinances. Zoning ordinances 
(defined generally) include maps and text that when combined provide specificity 
as to the type of development (type and intensity of use and fom1) pem1issible 

19. We focus exclusively on components of California land use law that arc 
specifically implicated in this research study. We do not attempt to discuss the hreadth and 
appl icabi l ity of the complex body of law that pract i tioners and academics describe as " land 
use law" w ithin Cali fornia. For relevant treatises. see CECILY BARCLAY & MATrlIEW GRAY. 
CURTIN'S CALIFORNIA LAND USE & PI.ANNING LAW (Solano Press 2014 ): STEPHEN KOSTKA. 
PRACTICE UNDER THE CALIFORNIA ENVIRONMENTAL QUALITY Acr (CEB 2014). For a guide 
intended for planning professionals that summarizes California land use law. see WILLIAM 
f'UL TON & PAUL SHIGLEY. A GUIDE TO CALIFORNIA PLANNING. (Solano Press 5th ed. 2018). 

20. CAL. Gov·T Com; §§ 65300. 65302(g)(7) (20 I 0): see also M ILLER & STARR 
CAI.I FOR NIA REAL ESTATE DIGEST. Zo11ing and Planning§ IO (3d ed. 2018): see De Vita V, 

Cty. of Napa. 889 P.2d I 019. I 023- 25 (Cal. 1995) (citing Lesher Commc'ns. Inc. v. City of' 
Walnut C reek. 802 P.2d 3 17. 32 1-22 (Cal. 1990)). 

2 1. DcVita. 889 P.2d at 1023- 25 (citing Neighborhood Action Grp. v. Cty. of 
Calaveras, 203 Cal. Rptr. 40 I. 406--07 (Ct. App. 1984)). 

22. The General Plan is comprised of seven elements: land use. open space. no ise. 
c irculation. housing. conservation. and safety. See CAL. Gov'T CODE § 65302. The Housing 
Element. which details how the.iurisdiction w ill satisfy its allocation of the regional housing 
need. is the only c lcmcnl that must be updated according lo a planning schedule. 

23. See KOSTKA. supra note 19. § 4.2. 
24. See CAL. Gov·T CODE§ 6545 1 (a): see also Hafen v. County of Orange. 26 Cal. 

Rplr. 3d 584. 59 1 (Ct. App. 2005). 
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within specific neighborhoods.25 Zoning in California operates to restrict 
development while also incentivizing development proposed in the General Plan2<, 

or mandating exactions.27 

State law also carves out some local government land-use authori ty 
through specifi c mechanisms that are directly related to housing development.28 

Notable examples include Density Bonuses29 intended to incentivize and increase 
affordable housing production and an Accessory Dwelling Unit30 law intended to 
increase housing production in otherwise low-density residential neighborhoods. 

But how each city employs these tools is varied. In some cities. the 
General Plan may contain very specific language that not only guides development 
policy, it may also closely regulate the fom1 of land use designations.3 1 Likewise. 

25. For a definition of zoning. see KOSTKA. supra note 19. § 4.1. See in/i·a Sections 
II- IV for a discussion of"basc zoning." By ''base zoning·· we mean the underlying zoning 
district and use (residential. commercial. or industrial) provided for in the text of the 
ordinance anu zoning map. 

26. Sec id. § 4. 
27. See generally CAL. Gov·T. CODE§§ 66000- 66025: Williams Commc·ns. LLC v. 

City ofRiversidc. 8 Cal. Rptr. 3d 96. 107-08 (Cl. App. 2003). California law broadly defines 
exactions as a monetaiy fee or dedication of land to the public that local governments require 
of developers as a condition of development approval. The value of the exaction cannot 
exct:ed "the estimated reasonable cost of providing the service or facility for which the fee 
or exaction is imposed'. ifit is a condition of development approval. See CAL. Gov·T. CODE 
§ 66005(a): KOSTKA. supra note 19. §§ 18. 7. 18.51. The definition of '·public facili ties" is 
also broad. encompassing ··public improvements. public services and community 
amenities.'' See CAL. Gov'T. CODE § 66000(d). In short. exactions arc a response to the 
limits on a California city·s ability to generate revenue and offer a '"nontax•· way for local 
governments to get money or land from developers to support needt:d infrastructure and 
services.SeeKOSTK/1.supra note 19,* 18.7. 

28. r-or a list of stale laws limiting lo<.:al authority in zoning. see KOSTKA. supra note 
19. § 4.28. 

29. See CAL. Gov'T CODE §§ 65915--65918. Density bonuses are incentives to 
encourage developers to propose new development providing for specific types of senior 
hous ing or affordable housing: the in<.:entivc operates by allowing the developer a "density 
increase over the maximum allowable gross residential density" where the proposed new 
development provides for senior or affordable housing. See id. § 65915(1). It also operates 
to provide waivers from specific development standards (detailed within the lo<.:al or state 
law- often referred to as ·'on menu") in exchange for the devi:lopcr providing specific types 
(and percentages) of senior housing or affordable housing. 

30. Accessory Dwelling Units. otherwise known as ADUs. arc ·•an attached or a 
detached residential dwelling unit which provides complete independent living fac il ities for 
one or more persons" that is an accessory to an existing residential use on the parcel. See 
CAL. Gov·T CODE § 65852.2. State law grants local governments authority to enact local 
laws to permit ADUs that comply with a set of criteria (addressing fonn) even within zoning 
districts that arc limited to s ingle-family dwellings. More significantly. it imposes a 
requirement on local governments to provide a streamlined development process for 
proposed ADUs that meet specified criteria. See id.§ 65852.2(a)(3). 

3 1. The General Plan of the City of San Jose is illustrative. See e.g.. City of San Jose. 
Envision San Jose 2()4() General !'Ian Chapter 5 al 9. http://www.sanjoseca.gov/ 
DocumentCenter/View/474 (prescribing use districts. dt:nsity and Floor Arca Ratio (17 AR) 
ranges. and height limits). 
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a Specific Plan may be very general in some cities- and in other instances it may 
closely regulate development. To complicate things even more. Cali fornia treats 
charter cities and general law cities differently on the issue of whether the city's 
zoning ordinances must be consistent with the city's General Plan.12 TI1is 
sometimes results in inconsistency between a cha11er city's zoning and its General 
Plan, or more specifically. the continued presence of outdated zoning ordinances 
even as the city's policy on specific types of development changes.3' 

State law also grants California cities substantial latitude in how they 
approve residential development within the framework of the relevant plans and 
zoning ordinances. We group the land use tools into four general categories. First. 
cities can allow for an objective ministerial process (or ·'by-righf' process) when 
proposed development confo1111s to the underlying base zoning district's use and 
density requirements.34 Cities can also impose requirements for subjective 
discretionary review for categories of projects that are still built within the 
framework of the zoning ordinance-in other words. the zoning ordinance itself 
contemplates that at least some property owners would propose these projects. but 
they must meet a certain set of conditions to obtain one of these types of pen11 its. 
Examples include conditional use permits or specific plan pennits.35 Cities also 
impose discretionary review when the proposed project would not comply with the 

32. /,oning ordinances within general law cit ie~ must be consistent with the genernl 
plan. hul these same consistency requirements do not apply to charter cities unless the city"s 
charter requires consistency with the general plan. See CAL. Gov·T. Coor §§ 65803: 
65860(d). Charter cities within California enjoy freedom to legislate at the local level over 
"municipal alTairs" even ifa connict with State law may exist under /\ rt iclc XI. section 5 of 
the California Constitution. This directly impacts 70ning in California charter cities. 
/\!though the California Constitution docs not expressly define "municipal affair:· land usc 
and zoning are consistently classified as exempt from the planning and wning provisions of 
the California Government Code. unless the city's charter indicates otherwise. See City of 
Irvine v. Irvine Citizens /\gainst Overdcveloprnenl. 30 Cal. Rptr. 2d 797. 799- 800 (Ct. App. 
1994). But the provisions ofa general plan within every city must he internally consistent. 
See CAL. (iov·T. CODE§§ 65302. 65300.5. 

33. The City of San Jose is illustrative. Of the forty-six rczonings in the City of San 
.lose. Ii Ileen involved wholesale changes in use district- for exmnplc from Light Industrial 
to a residential designation- and many others involved more intensive escalations in 
residential density. Onl) one of these fifteen rezonings required a General Plan Amendment: 
only three of the rcnrnining thirty-one rezonings required a General Plan Amendment. The 
lact that General Plan Amendments were not necessary shows that the General Plan 
permitted the desired use and intensity of the development. This suggests that the base 
1.0ning in some locations had not heen updated afier the most recent General Plan enactment. 

34. Ministerial approvals arc approvals in which a government agency simply 
applies law to fact without using suhjectivc judgment. In Friends of Westwood Inc. v. Ci1y 
of Los Angeles. 235 Cal. Rptr. 788. 793 (Ct. /\pp. 1987). the Court of Appeal held that "the 
touchstone·· of the discretionary-ministerial distinction "is whether the approval process 
involved allows the government to shape the pro,iect in any way which could respond to any 
of lhe co1u.:crns which might be identified in an environmental impact report." 

35. See e.g.. S.F. MUNI. CODE § 329 (describing Large Project Authori1ations for 
Eastern Neighborhoods Plan Arca): s.r-. MUNI. Coot• § 303 (describing Conditional Use 
Authorization requirements applicable across all zones): REDWOOD CITY MUNI. CODE * 
47. 1-47.5 (describing Planm:d Community permits for areas with a Precise Plan in place). 
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applicable zoning ordinance: this includes when the developer is seeking an 
exemption from the zoning ordinance (variance) or asking the city to zone the 
project site differently (rezoning). or to change or update the General Plan to allow 
for the proposed project. 

Finally. cities in California can also impose discretionary review even 
when a proposed project is consistent with the underlying base zoning district's 
use and development controls: in other words. cities can provide for development 
standards (including density and use), while also imposing aesthetic controls that 
may impose discretionary review that is particularly subjective in nature.3<, 
Examples of this include design review, arch itectural review. site development 
review. and historical preservation review/certificate of appropriateness.n 

Another important feature within local law relevant to infill development 
is the regulation of subdivision, or the process of dividing land into two or more 
parcels for the purpose of sale. lease. or financing.38 Subdivision can be 
horizontal-dividing a single parcel of land into two or more units-or vertical­
dividing the airspace above the land into two or more units.39 Also important for 
infill development within central cities are Development Agreements. which allow 
for cities to enter into agreements with developers through a local legislative act 
that •'freezes" the applicable land use regulations (including zoning) for the 
property to protect the developer from any adverse impacts imposed by changes to 
the development standards during the development process:•0 Development 
Agreements are relevant to large phased development projects. 

36. See BRIAN 131.AESSER. DISCRETIONARY LAND USE CONTROi,$: AVOIDING 
INVITATIONS TO ABUSE Of' DISCRfoTION XIX. xx. 11 (6th ed. 2003) (noting that many of the 
discretionary provisions involve "community charnctcr'" components thal are highly 
subjective. that design codes increasingly involve su~jective standards that ·'emphasize 
flexibility over precision'' and that ·' [alrchitcctural design review ordinances provide some 
of the worst examples of vague statements of purpose mid ovcrbroad standards that invite 
abuse. Such ordinances frequently lack suflicicntly clear standards and vest too much 
~ubjcctivc decision making in the architectural review board officials."). 

37. For design review-related provisions. see REDWOODCrrv MuNl. Corn, § 45.2(A): 
PALO ALTO MlJNI. Com; § I 8.76.020(b)(2)(D): OAKLAND MUNI. CODE ** 17. 136.040(3}­
(4). For a historic preservation-related provision. see S.F. MUNI. CODE § 1006. For site 
development review. see SAN JOSE M UNI. CODE § 20. I 00.0 I 0. 

38. See CAL. Gov·T CODE § 66424. 
39. The California Subdivision Map Act regulates the design and improvement of 

subdivision: however. local governments control these design and improvements through 
lhe enactment of a local subdivision ordinance. Id. § 664 11. The process begins when a 
developer seeking 10 create five or more units of land files a Tentative Map application. Id. 
§ 66428(b). /\1\cr the approval of the Tentative Map. the developer must comply with any 
imposed conditions before filing for Final Map approval. Id. § 66457. For the rurposes of 
the California Environmental Quality Act (see discussion in.fi·a Section 1./\.2). the Tentative 
Map is the d iscretionary trigger-Final Maps arc not ty pically discretionary actions. Id. § 
66474. 1. For this reason. we have lrackcd Tentative Map approvals. not Final Map 
approvals. State and local law also governs the consolidation or merger of lots into a single 
lot. termed a lot line adjustment. Id. § 664 I 2(d). Certain lot l ine ad,iustmcnts do not require 
tentative maps. Id. § 664 I 2(cl). 

40, See CAL. Gov'T. CODE§ 65867. For a general description. see KARLE. GEIER & 
SEAN R. MARCINIAK. MILLER AND STARR CALlr-ORNIA REAL ESTATE§ 21 :29 (4th eel. 2015). 
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2. Environmental review under the California Environme ntal Quality 
Act 

Modeled aner the National Environmental Policy Act ("NEPA"). CEQA 
combines mandatory information disclosure with public participation to '·open[] 
government decision-making to public scrutiny."41 CEQA is "[o)ne of California's 
most cherished institutions and one of its most controversial.'"12 CEQA 's focus is 
on government projects and approvals that produce significant environmental 
impacts.43 

a. Local governments often determine C EQA's applicability 

CEQA applies to any residential development project that requires a 
public agency's discretionary approval.'14 In the context of urban land development, 
the lead public agency is usually the local Planning Department45 and with some 
exceptions, it is the lead agency that detennines whether the required approval is 
discretionary or ministerial.46 Though building pe1111its are presumptively 
ministerial (or "by right"), local agencies can speci/)1 otherwise in their laws.47 
Conditional or special use permits. variances, Development Agreements, 
subdivision maps, or zoning changes are typically discretionary approvals4R 

because Planning Departments are not legally obligated to grant these ty pes of 

4 1. Bradley C. K arkkainen. Toward a Smarter NEPA: Mm1i1oring and Managing 
Government ·.\' Environmental Performance. 102 COLIJM. I.. REV. 903. 9 13 (2002). 

42. See JOHN LANDIS. ROLF PENDALL. ROBERT OLSHANSKY & WILLIAM HUANG. 
f'IXING CEQ/\: OPTIONS ANO OPPORTUNITIES FOR REFORMING THF. CALWORNIA 
ENVIRONMENTAi. QUALITY Acr I (Cal. Po l'y Seminar ed .. 1995). 

43. CAL. PUB. RES. CODE § 2 I 002. 
44. CAL. PUB. REs. Corn, § 2 1080. 
45. State law requires each c ity and county to have a planning agency- either an 

administrative hody or a commission- to carry out the state planning laws. which inc lude 
General Plan laws discussed in this Part. See CAL. Gov'T. CODE §§ 65100. 65 10 I . Planning 
agencies generally enforce the local zoning code and make land use determinations. See 
M ILLER & STARR. 7 CAI.. REAL EST.§ 2 1: 1 (4th ed .. 201 5). 

46. See CEQ/\ GUIDELINES§ 15369 (20 16) (codified at 14 C.C.R. § 15369 (2016)). 
·'CEQA Guidelines" refers to Title 14 of the Cali fornia Code o f Regulations. which 
implement Putt. R ES. CODE § 2 1080 el seq. See Friends of Westwood Inc .. 235 Cal. Rptr. at 
793 ( finding bui lding permits 10 be presumptively ministerial). 

47. See CEQA GUIDELINES § I 5268(b). San f'rancisco is one city that makes building 
permits discretionary through their chnrter. See discussion infra Section IV. 

48. See CAI .. Gov'T CODE § 65583.2 ("the phrase ·use by right' shall mean that the 
local government's review of the owner-occupied or multifamily residential use may not 
require a conditional use permit. p lanned unit development permit. or other discretionary 
local government rev iew or approval that would constitute a 'proj ect' for purpost:s of 
ICEQA ]"). A nother example is provided through the state law that requires that 
Development Agreements be adopted by a local legislative act. preventing them from being 
ministerial approvals. See supra note 33. 
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approvals: instead. they use discretionary judgment lo evaluate the project based 
on subjective criteria.49 

Discretionaiy projects may still be exempt from CEQA. The legislature 
has carved out statutory exemptions in the Public Resources Code. and thirty-three 
categorical exemptions have been developed in the California Code of Regulations, 
which are more commonly referred to as the CEQA Guidelines.so In this article, 
we focus on the exemptions most relevant to infill development. For example. a 
lead agency can use the Class 32 infill exemption for infill development; if an urban 
infill project satisfies five conditions, it can bypass CEQA review.51 Other common 
fonns of exemptions are the Class 3 exemption for new construction or conversion 
of small structures and the Class I exemption for existing faci lities.s2 

Tiering is a way to streamline environmental review under CEQA by 
allowing environmental review of a proposed project to focus on a narrow set of 
issues that have not already been evaluated in a prior Environmental Impact Report 
("EIR''). If all the issues have been evaluated in a previous EIR, then no further 
study is necessary. Tiering necessarily requires a prior environmental review 
document (generally an EIR) that is usually connected to a prior and large-scale 
planning approval; however, the source of the document can vary. A Community 
Plan Exemption, for example. is a tiering-based exemption available to projects 
consistent with a community plan, general plan, or zoning_s, Another form of 
tiering is the Program EIR. which can exempt future development activity from 
environmental review, provided that no underlying conditions have changed.54 An 
EIR Addendum is commonly used for projects that wi ll be built out in phases under 
a master plan and master EIR where the underlying conditions of approval have 
not changed.55 If some of these conditions have changed, then the lead agency can 
prepare a Supplemental EIR. which only needs to contain infom1ation necessary to 
make the original EIR adequate.56 

49. See CEQA GUIDELINES§ 15357. 
50. Id.§~ 15300---15333. 
51. Id. § 15332. These factors are: ( I) lhe projecl is consislent with the applicable 

general plan designation and all applicable general plan policies as well as with applicable 
zoning designation and regulations: (2) the proposed development occurs within city limits 
on a project s ite of no more than fi ve acres substantially surrounded by urban uses: (3) the 
project site has no value. as habitat for endangered. rare or threatened species: (4) approval 
of the project would not result in any significant effects relating lo traffic. noise. a ir quality. 
or water quality: and (5) the site can be adequately served by all required utilities and public 
services. 

52. 
53. 
54. 
55. 
56. 

See id §§ 15303. 1530 I. 
See Cf:QA GumELINF.S § 15 183. 
See id.§ 15168. 
See id.~ 15 162. 
See id.§ 15 163. 
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Figure 1: Types of Environmental Review 
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For projects that are not categorically exempt or exempt based on prior 
EIR analysis, the lead agency conducts an Initial Study57 to assess whether the 
project will have a significant effect on the environment. If not, the agency issues 
a Negative Declaration ("ND").58 If the project will have a significant effect on the 
environment, but the developer can incorporate mitigations that reduce their 
significance. then the agency issues a Mitigated Negative Declaration ("MND").59 

A lead agency must prepare an EIR where there is substantial evidence that the 
project will have a significant effect on the environment60 and where it is not clear 
from the Initial Study that these impacts can be mitigated below a s ignificance 
threshold.61 

An important debate in the context of CEQA implementation is over the 
merits of project-specific CEQA review (which focuses on individual projects) and 
plan- or program-level CEQA review (e.g .. review focused on Specific Plans, 
neighborhoods, or city-wide programs). One issue is the effectiveness of project­
specific review. On the one hand, CEQA's infomiation mandate when applied at 
the project level can force agencies to "identify and confront the environmental 
consequences of their actions" in that particular project.62 CEQA 's procedural 

57. See CEQJ\ GUIDELINES§ 15063(a). 
58. Id. § I 5070(a). 
59. Id. § I 5070(b)(2). 
60. Id. § I 5063(b)( 1 ). § 15060 ( indicating a project may also hypass the Initial Study 

to proceed directly to the EIR) 
61. See CAL. PUB. R ES. CODE§ 2 1064.5: CEQJ\ GUIDELINES § 15070. 
62. Karkkaincn. supra note 41. at 904. 
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requirements can enable cost-effective mitigation, because agencies can take into 
account "the s ite-speci fic circumstances .. of the project "in a flexible manner .. and 
propose feasible mitigations in a way that applying blanket regulations would not."' 
CEQA also operates to mitigate project-specific environmental problems where 
there are lapses in regulation because its procedural framework is sufficiently 
flexible to mitigate environmental problems that other. more general laws are 
slower lo address.6-1 A project-specific EIR, however. cannot infonn a long-term 
perspective or mitigate the regional and cumulative e ffects of development that are 
better suited to the general plan process.61 

The other issue relates to cost. As noted above. plan or program-level 
El Rs can general ly reduce the costs of subsequent CEQA review through tiering: 
prior research has found the differences between a Categorical Exemption. MND. 
and EIR. in time and cost. can be great.M Therefore. tiering that allows project­
level review to occur at the MND or Categorical Exemption level can reduce 
project-level costs substantially. However. cities generally pay the costs of plan­
or program-level CEQA review, while developers pay for the costs of prqject­
speci fic CEQA related documents and studies.67 For cash-strapped jurisdictions. 
particularly in the wake of Proposition 13. which reduces the amount of property 
taxes that stay within local jurisdictions,68 the project-specific EIR presents a more 
economically feas ible way of considering environmental effects than an update to 

63. ELISA 13ARIIOUR & MICIIA~.I TEITZ. CEQA REFORM: ISSUES AND OPTIONS 4 (l'uh. 
Pol·y Inst. of Cal. ed .. 2005) (emphasis omitted). 

64. See id. for ;i rurther discussion or how CEQA ti lls these regulatory gaps: Giulia 
Gualco-Nelson. Reversing Course in C'alifomia: Moving C/;'Q/1 Forward. 44 Ecol.. L. Q. 
155. 164 (2017). 

65. See Rohert Olshansky. The Cal((or11ia £11viro11111e11tal Quality Act and Local 
Pla1111inµ, 62 .I. AM. PLAN. Ass·N. 313. 317 ( 1996). El Rs are very effective tools to analyze 
project-spccilic impacts but many environmental effects arc cumulative in thnl they arc not 
traceable to a single project. Trame. for example. is a regional issue stemming from historic 
patterns of land use and disinvcstrncnl in public transportation. Unfortunately. instead of 
promoting long-term pl;inning. CEQA often ··hurdcnl s l a single project wi th all ora region ·s 
problcms•·-a nearly impossihle undertaking. Id. 

66. See Kcnnclh 131ey. Beware of Planners Bearing (i(/is. Cox CASTLE NICHOLSON 
(Jan. 20.2015). htlps://pcnna.cc/l lD4K-MDNII (noting that ''[plrcparing an MND ... also 
requires significant time and money. although. in the short run. less than an EIR). 
Suhstnntivcly. El Rs must contain more detail and studies than ;in MND. EIRs require ( I) 
detailed information about the proposed project"s significant effects on the environment: (2) 
ways in which lhc signilicunt effects of such a project might be minimized: and (3) 
alternatives to the pr~jcct. See CAI.. PUB. REs. CODF § 21061. llowever. in long the run. as 
Blc) notes. if there arc legal challenges. MNDs might end up costing more hccausc they arc 
potentially less defensible in court. See Bley. supra note 66 (discussing the standards of 
review for an MND and EIR). 

67. See Olshansky. supra note 65. at 3 19-20. 
68. Passed as a voter initia1ive in 1978. Proposition 13 is an amendment to the 

California Constitution that froze property tax values al 1976 assessed value levels and fixed 
tax increases at a maximum of' two percent per annum. CAI .. CONST. art. X IIIA. §§ I (a). 
2(a). This has led to a sharp decline in the revenue local governments receive from property 
tax revenue. See I ,FUISLATIVE ANALYST 0 S OFFICI-. COMMON CLAIMS ABOlfl PROPOSITION 13 
at2(2016). 
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the General Plan because it effectively shifts the costs of CEQA compl iance to 
individual developers.69 The cost of a project-specific EIR. for example. is 
s ignificantly lower than the cost of a General Plan update (typically financed from 
the city's general fund). and the project applicant bears most of the cost.70 

Critics have also attacked the way agencies unpredictably apply CEQA 
both within the same jurisdiction and across the state, an inconsistency that critics 
say increases not only the time and money spent on CEQA review. but also the risk 
of litigation.71 And some critics question whether or not CEQA actually leads to 
meaningful mitigation of harm.72 Because CEQA leaves implementation entirely 
to local control. agencies can weigh environmental harms and social or economic 
benefits differently. 7•' 

c. The public participation requirements ofCEQA 

Public participation is the democratic cornerstone of CEQA. CEQA has 
strict notice provisions that enable the public to participate in every major phase of 
environmental review. The notice requirements are demanding for an EIR. 
Immediately after determining that an EIR is necessary. the lead agency must issue 
a Notice of Preparation.74 After posting this notice. the agency begins work on the 
Draft EIR. The agency must then notice and post the Draft EIR for public review 
for at least thirty days.75 During this period. the public submits comments about 
the agency's findings. The lead agency must review and prepare a written response 
to all comments received during this period. 76 The agency incorporates these 
responses into the Final EIR and then recircu lates it to the public.77 Within five 
days of certifying the Final EIR. the agency will file a public Notice of 
Dctem1ination ("NOD") with the county clerk.78 

The Office of Natural Resources promulgates CEQA guidelines for 
implementation. but no state agency substantively oversees CEQA.7'1 Citizen suits 
are the sole enforcement mechanism to ensure a lead agency's compliance. NODs 
trigger the statute of limitations to bring suit.80 and CEQ/\ lawsuits are easy to file. 
Filing fees are relatively inexpensive, and courts limit proceedings to the 
administrative record, which obviates the need for a lengthy discovery process.Kr 

69. See Olshansky. supra note 65. at 320. 
70. Id. at 3 19- 20. In 1996. lhe average cost of an El R wns $38.2 14. The c1vcn1gc cost 

of a General Plan was $208.000. 
71. See BARDOIJR & TEl17. supra note 63. at I 5. 
72. Id. at 25. 
73. Id. 
74. CEQA GtJll)ELINES § I 5082. 
75. Id.§ 15105. 
76. Id. § I 5088. 
77. Id §§ 15088. 15132. 
7R. Id. § 21152(:i). 
79. CAI .. Puo. RES. CODE § 2 1083. 
XO. !cl. nt § 211 67. 
81. See Kosn;.A. supra note 19. § 23.48 (discussing admissibilit) of c,tra-rccord 

evidence). 
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CEQA also allows plaintiffs to easily satisfy standing requirements.xi The ease of 
CEQA I itigation has been a source of signi ti cant criticism of the statute. with critics 
arguing that it increases uncertainty and costs for developers.83 

B. What prior research has told us about the impact of 
California's land use regulations on housing supply and 
spatial equality 

Meeting Califomia·s statewide goals to reduce GHG emissions requires 
equitable infi ll development. I lousing development properly focused in infill TOD 
areas may significantly reduce emissions in part by increasing transit usagc84 and 
reducing vehicle 111 i les traveled. R< The stale legislature has recognized that meeting 
GHG reduction targets through increased transit use requires the adoption of 
sustainable. integrated regional transportation and community planning 
strategies.86 Research suggests, however, that law promoting sustainable urban 
development without an equity focus may lead to '·environmental ge11trifieation•·s7 

and may directly undermine intended policy goals of reducing GHG emissions.MR 

82. In Save 1hc Plastic Bag Coali t ion v. City or Manhattan Beach. the Calilornin 
Supreme Court refused to app ly the federal .. zone of interests .. test for CEQ/\ lit igation. 254 
l'.Jd 1005. 1012- IJ (Cal. 2011). Limiting standing under CEQA has been proposed as a 
way to reduce the proliferation or CEQA litigation. See Eric Biber. Could Standing Save 
C£Q,I? Lr:.GAL PLANET (Apr. 9. 2012). hllps://pcnna.cc/7C'l lE-H KR). 

83. See BAROOUR & TEITZ . .l'llpra note 63. al iii. 
84. NATHANIEL DECKF,R. CAROL GAi.ANTE. KAREN CHAPPLE & AMY MARTIN. RIG! 11 

TYPI:. RIGHT PLACE: ASSESSING TIIE ENVIRONMENTAL AND ECONOMIC IMPACTS OF INrn L 

Rl'SIIJENTIAL DEVFI.Ol'MENTTHROLIGH 2030 11- 12 (Next 10 ed .. 2017). 
85. Arefch Nnsri & Lei Zhang, 711e A11alysis <?f Tra11sit-Orie111ed Develop111e111 

(f'(}l)J ill Washington. DC and /Jallimore Metropolitan Areas. 32 T RANSPORT POL 'y 172. 
179(2014 ). 

86. CAL. Gov·T CODI·. § 65400. 
87. See. e.g.. MALO I ll ffSON. TIil: URBAN s, RUGGLE roR ECONOMIC. 

ENVlltONMENTAL ANI) SOCIAL JUS I ICc: DEEPENING THEIR ROOl'S 20 (Routledge ed .. 2016) 
(cit ing M elissa Chccker. W1j1ed 0111 by !he "Gteenwave ": 1::11vironme111al Gen!rification 
and the Paradoxical l'nlitics of Urban S11stai11abili1y. 23 CITY & Soc·v 2 10. 210 (20 I I ) 
(''While i t appears as polit ically-ncutral. consensus-based planning that is both ecological!) 
and socially sensit ive. in practice. environmental gentr ification subordinates equity to profit­
minded development'')): Hami l Pearsal l. Moving 0111 m· Moving in? l?esilience to 
£11viro11111e111al Gentri(icalinn. 17 Loe. ENv' r 10 13. IO I ) (20 12) ("Sustainability initiatives 
and environmental improvements that lack adequate attention to the social justice dimension 
of en, ironmental change produce environmental gentrification"). 

88. Notably. the characteristics of ridership also suggest that if low-income 
communi ties that have historically l ived in ccn1ra l city neighborhoods and used transi t at 
the highest rates arc displaced from central cities. TOD investment may not achieve its 
intended policy goals. See Robert Cervero. 1iw1sit-Orie111ed Development's Ridership 
Bonus: A Product <?fSel(-Selectio11 a11d Public Policies. 39 ENV'T & PLAN. 2068. 2083- 84 
(2007). !'he decline of transit ridership in Los Angeles. despite new investments in public 
transportation and upzoning around these stations. is an acute example of thi~ issue. See 
M ICIIAL:I. MANVII.I.F ET AL .. rAl.l.lNG TRANSIT RIDERSHIP: CALIFORNIA AND SOl.JTHFRN 
CALIFORNIA (S. C'nl. Ass·n of Gov·ts ed .. 20 18). Also. the L/\0 reported that low-income 
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Multiple studies examine the relationship between land use regulation and 
its specific impacts on housing supply and housing costs as well as its impacts on 
spatial equality. We thus discuss and summarize the findings and methods of two 
research areas: ( I) studies that explore the relationship of land use regulation on 
housing supply and costs (indirect or direct impact on housing costs), and (2) 
studies that explore the relationship of land use regulation on spatial equality 
(indirect or direct impact on segregation/exclusion).k9 Our summary identifies the 
key conclusions of that literature, and how the current methodological approaches 
of that literature limit the ability to either generalize from the study findings or 
identify specific policy solutions. 

I. Understanding land use regulation as a constraint on supply 

California's home prices and rents are higher than anywhere else in the 
country; home prices are 2.5 times the national average and rents are fifly percent 
higher.90 Using basic supply and demand economics, urban economists posit that 
a sharp decline in supply beginning in the 1970s has led to the affordabi lity crises 
in many of the nation's coastal cities, like those in California, where the labor 
market is strong and demand for housing is high.91 Building on the work of William 
Fischel- who coined the term "homevotcr hypothesis" to describe a home owner's 

fami lies that work within rnastal communities. hut cannot afford housing near their work. 
rnmmutc ten percent fhrther than commutt:rs elsewhere and concluded that high housing 
costs that result in longer commutes risk undermining the goals of recent legislation intended 
to address climate change. See LAO RFP0RT. supra note 5. at 3. 

89. We focus here only on research that directly touches on the dehates over hous ing 
costs and regulation in California. The re levant literature that engages with the impact of 
land use regulation (defined broadly to encompass both local land use regulations and slate 
law) on both housing costs and spatial equality is large. For a comprehensive literature 
review that focuses on an econometric analysis of land use regulation see generally. Joseph 
Gyourko & Raven Molloy. Reg11/atia11 and I /o11si11g Supply (Nat ·1 Bureau of Econ. Research 
Working Paper No. 20536. 2014 ). f'or a summary of studies and ,, riling on ho,, stringenc~ 
within land use regulation impacts supply. see Vicki ncen. City N/Mlll's. 33 J. I.AND UsE& 
ENVTI,. I,. 217. 223 n.24(2018). For a review of the lileralllre that engages puhlic investment 
(related to land ust:) and gentrification and displacement. see Miriam Zuk ct. al. 
Ge111rijicatio11. Displacement and !he Role of Public /11vest111e111: A Litera111re Ueview. 
lfRBAN DtSPl.i\CFMi,Nl (Mar. 3. 2015). https://perma.cc/QER4-XC21 I. 

90. See LAO R EPORT. supra note 5. al 3. 
91. See LAO REPORT. supra note 5. at 7 (·'Reg inning in about I 970. however. home 

prices throughout the state began to accelerate. Prices were eighty percent above U.S. levels 
by 1980. and by 20 I 0. the typical California home was twice as expensive as the typical 
lJ.S. home .. ): see also Edward I.. Glaeser. Joseph Gyourko & Raven Saks. Whl' i.1· 
Manhalla11 So Expensive? Uegula1io11 and !he l?ise in I lo11sing Prices. 48 J. L. & l•:coN. 33 1. 
337 (2005) (beginning in the 1970s. the U.S. experienced a sharp decline in lhe suppl) of 
housing nationwide). Other studies have found a sharp decline in building pem1its heginning 
in the 1990s. See Ci\L. DEPT. II0USING & CMTY. D EV .. Ci\LIFORNli\ 's HOUSING FUTIJRI-: 

CHi\LLENUl3S AND DPl'0RTUNITt ES 6 {2018). 
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inherent motivation to max11111ze the value of their property92- much urban 
economics research attributes the change in housing production to the rise of 
·'historical preservationists in New York City [and] conservationists in 
California .... "91 In this literature. supply constraints are the primary cost of land 
use regulation. These studies reach this result by measuring the gap between the 
physical costs of producing the housing unit and the sales price for the housing 
unit.94 If the gap between production costs and sales price is narrow, the market is 
efficient and affordable: where the gap between sale price and production costs is 
wider. housing is unaffordable. Large disparities between price and production cost 
are generally understood as indirect evidence of the costs of land use regulation.95 

Because of the difficulty of measuring the impact of particular land use policies. 96 

urban economists use proxies such as declining permitting levels, declining heights 
and densities, and increasing sale prices, which together provide indirect evidence 
for a "regulatory tax.'"17 

In 2002 Glaeser and Gyourko found that generally home sale prices are 
within forty percent of hard construction costs nationwide. but California's housing 
prices were substantially higher than construction costs.98 They concluded the gap 
between hard costs and sale price is not a function of higher land costs.99 and found 
that stringent land use regulation which imposes longer than average100 lag times 
between permit application and approval creates an "implicit zoning tax.''101 

However. for our purposes a key limitation of this research is that it is unable to 
isolate which land use regulations might impose the lag time in developrnent.102 

92. WILLIAM A. FISCHEL. THE I-IOMEVOTER H YPOTHESIS 5 (Harvard Univ. Press ed .. 
2001 ): William A. Fischel. A f'roper1v Rigl11s Approach 10 Municipal Zoning. 54 LAND 

ECON. 64. 68 ( 1978). 
93. Edward L. Glaeser & Joseph Gyourko. The Economii· Implications of Housing 

S11pp~v 3 (Zell/Lurie. Working Paper No. 802. 2017). 
94. See id. at 5: G lacscr. Gyourko & Saks. supra nolc 91. at 336. 
95. Glaeser. Gyourko & Sab, supra note 91. at 336. 
96. Id. at 333. 
97. fd. at 335. 
98. Glaeser & Gyourko, s upra note 14. at 2 1. 
99. lei. at 17. Because the cost of a house on a I 0.000 square fool lot versus an 

identical house on a 15.000 square foot lot is close in value. if high land values were a real 
driver of cost. the house on the larger lot would be worth more. But high prices were not 
associated with higher densities. A classic free market land model would suggest that 
densities would increase as land becomes more expensive due to an exogenous scarcity. but 
in California the researchers found that high cost areas were associated with lower not higher 
densities. One notable caveat to this study is that the authors only use data from single­
fami ly home sales and exclude a ll multifamily. cooperative or condominium sales. Thus. 
lheir approximation of·'dcnsity'· wil l likely skew lower. More expensive. but comparatively 
less dense. housing presents indirect evidence of stringent land use regulation 

I 00. Defined as six months hascd on the underlying survey. Id. at 19- 20. 
101. See Glaeser & Gyourko. supra note 14. al 17. Glaeser & Gyourko derive this 

data from the 1989 Wharton Land Use Control Survey. a precursor to the Wharton 
Residential Land Use Regulatory Index (''WRLURI"). See discussion inji-a Section 1.13. l(a). 

I 02. These studies also employ national averages to describe very local issues. For 
example. some studies use RS Means Construction data for hard construction costs. which 
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a. Exploring stringency and constraints on housing supply through 
national surveys 

In an effort to understand how regulations might shape housing costs, in 
the 2000's two groups of researchers completed two national surveys that both 
contributed to the analysis of the financial cost of land use regulation and produced 

reflects national averages of construction costs per square foot rather than actual costs. To 
ad,iust these national averages for certain metro regions. RS Means inflates them hy a set 
percentage. This inllation. however. does not consider higher than average lahor cost or 
equipment costs in a particular location. Building in expensive metro areas is spatially 
constrained and requires higher costs for staging. storage. and transportation. See About 
l?SMeans Data. RSMEANS DATA (Oct. 23.2018. 4:00 PM). https://perma.cc/AJ7F-2/\NS. 
Labor markets also tend to be stronger in high cost areas. which increases construction costs. 
According to the California Legislative Analyst's 2015 report. these factors heavily 
influence the cost of housing construction in California. See LAO RF.PORT. supra note 5. at 
14. /\lso. a recent McKinsey study suggests that low construction productivity is a major 
driver of construct ion costs and time delays. f lLIPE BARBOSA F.T AL .. REINVENTING 
CONSTRUCTION: A RotJrETo I IIGHER PRODUCTIVITY 2- 3 (McKinscy Global Inst. ed .. 2017). 
(noting that in its sample "over the past ten years less than one-quarter of construction firms 
have matched the productivity growth achieved in the overall economies in which they 
work. and there is a long tai l of usually smaller players with very poor productivity. Many 
construction pro,iects suffer from overruns in cost and time."). 

In addition, while the studies assume efficient market conditions. in reality. home 
sale prices include all the transaction costs that the developer needs to recoup. Sllch as the 
cost of financing (carrying capital. lender origination fees. issuance fees. insurance). 
investor ROI (which is typically higher in high cost metro areas). legal fees. hD<es. and 
developer and contractor profit. See. e.g .. Memorandum from Keyser Marston Assoc .. to 
Pleasant Hill BART Station Leasing Auth .. (Nov. 12. 2014) http://www.co.contra-costa. 
ca.us/Docu111entCcntcr/View/34410/Condominium-fcasibi lity-Study (describing a 
developer's pro fonna feasibi lity analysis for condominiums adjacent to the Pleasant Hil l 
BART station: "The output of the pro fonna is the average condo sale price required for 
pro,icct feasibility. The pro forma estimates the costs to build the project including land 
acquisit ion. direct construction costs. and indirect and financing costs." These costs must be 
recouped for the project to be feasible.) 

Though land use regulation can certainly increase these costs by prolonging. the 
approvals process. many of these costs exis t independent of land use regulation. 

In 2005. Glaeser, Gyourko. and Saks made a better case for the regulatory tax 
formula as applied to the housing market in Manhattan. In Manhattan. where most people 
live in dense multifamily structures. the cost of adding an additional floor of units is the 
marginal cost of building up rather than the cost of purchasing additional land. This implie~ 
that choosing to add an addit ional floor would be a function of regulatory approvals rather 
than the availability of land. The study found that buildings today are on average shorter 
than they were from the beginning of the century to the I 970s. Moreover. the ratio of sales 
price to construction costs fluctuated between 1.5 and 1.7 throughout the 1980s and 1990s. 
This suggests that regulation prevents developers from maximizing density. which would 
lie the sale price to construction cost. The authors also suggest that the regulatory tax is not 
solely a product of laws on the books. but rather how these laws arc applied and 
supple,m:nted their data with case studies of wealthy New York constituents that organized 
to block a 17-story apartment building on the Upper East Side. Though the underly ing 
zoning actually permitted the 17-story height. the wealthy neighborhood constituents used 
landmark preservation law to reduce the bui lding height to nine stories. See Glaeser. 
Gyourko & Saks. supra note 9 1. at 334. 
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important datasets that other researchers would rely on. 103 In 2006 Pendall. 
Puentes. and Martin publ ished the results of their survey of land use in 1.844 
jurisdictions from the fifty largest metropolitan areas. l11e survey asked planning 
staff about their perceptions of the jurisdiction·s use of zoning, comprehensive 
planning. growth containment measures. impact fees. building permit caps. or 
affordable housing incentives. and for perceptions of regulation (more or less) from 
the 1970s to 1990s. io-1 The team then coded these results to create "regulatory 
clusters·• (groups ofjurisdictions with similar land use typologies) on a spectrum­
traditional (typically the most exclusionary). refonn, and deregulated 
jurisdictions.105 To gauge the level of exclusionary land use regulation, the survey 
asked whether a jurisd iction wou Id allow construction by right or by special perm it 
of a forty-unit two-story apartment building sitting on five acres. i0<, 

In terms of permissive zon ing. the most exclusionary j urisdictions were 
in the Northeast. whereas San Francisco. San Diego. Seattle, and other western 
metro areas were the least exclusionary.107 At that time, nearly two-thirds of the 
Western metro regions surveyed had affordable housing incentive programs and 
nearly half had dedicated affordable housing funds. 108 Although zoning in Western 
metro regions might have been the most permissive in terms of density and variety 
of housing stock (in some cases even rivaling New York). these western 
jurisdictions used other regulatory tools- like urban growth containment 
measures. impact fees, and permit caps-that made it more expensive and difficult 
to develop housing. 109 

Pendall"s 2006 study does not explain how affordable housing incentives 
can modify an underlying exclusionary land use system (for example, by 
exempting affordable housing from certain impact fees). but the study results 
suggest that some metro regions. though ostensibly committed lo constructing 
affordable housing. are actually employing regulatory tools that decrease supply, 
or that there could be a mismatch between means and ends. Housing prices were 
highest in ''reform" jurisdictions that have permissive underlying zoning but 
employ a variety of land use tools that include growth control (e.g .. San Franc isco 
and Denvcr).110 And housing costs in these areas are higher than in the North East 
where traditional exclusionary zoning is ernployed. 111 

103. See. e.g .. Rothwell & Massey in/ra f'N 196. 
104. Rolf Pcndall. Rohert Puentes & Jonathan Martin. From Tradi1io11al 10 

Reformed: A Review cf !he Land Use Neg11lalio11.1· in !he Nm ion's 50 Larges/ Me1ropolita11 
Areas. THE BROOKINGS INSTITlfrlON 7- 8 (2006). hllps:/lpcnna.cc/3CKU-l'Z/\K. The survey 
tool is also avai tahlc al https://pcrma.cc/VG98-SWAM. 

105. Id. at 19. 
106. Id. at 7. 
I 07. Id. at 13. 
108. Since the tirnc of the l'endall study. California has dissolved its Redevelopment 

Agencies a primary source of affordable housing. funding. which has negatively impacted 
many of these funds. See discussion i,!fra Section 111. 

109. See id. at 14 (containment). t 7 (impact fees). 19 (permit caps). 
110. Id. at 3 I. 
111 . Id. at 30. Unsurpris ingly llouston and Dallas-San Antonio. which the study 

considered nearly unregulated with the exception of impact fees. had the lowest housing 
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The Penda ll study does not examine whether the jurisdiction requires 
environmental review. which in California impacts the type of housing that can be 
built regardless of the underlying zoning controls. Because of the national scope. 
the study also did not focus on how land use regulations are applied. For example. 
Pendall notes that San Francisco has permit caps. but fails to note that they apply 
only to certain commercial developments and not residential or mixed-use 
propertics. 112 These issues are likely applicable to other jurisdictions as well. 

At around the same time as the Pendall survey. Gyourko, Saiz. and 
Summers conducted another major national survey of land use practices to build 
the Wharton Residential Land Use Regulatory Index ("WRLURI") with the aim of 
detem1ining the "average" degree of land use regulation in the nation by focusing 
on process and outcomes. rather than just the presence of regulatory constraints.' D 

The WRULRI distributed a fifteen-question survey to planning officials in 2.649 
jurisdictions. 114 Participants ranked their perception of the importance of certain 
factors that influence local government decisions on how to regulate the rate of 
residential development on a 1-5 scale.115 They also ranked the involvement of 
certain organizations-including local councils, communities. state legislature. 
and local courts- in the land use regulation process. The survey asked respondents 
to (a) identify how much the cost of land development has increased in the last ten 
years as well as the average length of the entitlement process as compared to ten 
years ago; (b) provide the number of board and commission approvals required to 
approve projects with zoning changes versus projects without zoning changes; (c) 
identify whether the community has pennit caps, minimum lot size requirements. 
and open space or affordable housing or infrastructure exactions; and (d) identify 
the number of applications for zoning changes filed and approved in the last year. 
To assess each state legislature's involvement in the planning process and the 
involvement of the state courts. Gyourko. Saiz, and Summers used Foster and 
Summers's fifty state survey' 16 that determined the features typical of judicial 

prices. While Pcndall 2006 notes that housing prices 11ere once low in Austin. the stud) 
notes that the growth of the high-tech sector has increased housing costs above I louston and 
San Antonio. Housing prices aside. refonn _jurisdictions and Texas had more in common in 
terms of social demographics. Both have higher concentration of college graduates in their 
central city than in thei r suburbs. Low-income people and people of color were dispersed 
more evenly throughout the suhurhs in rcfonn areas and Texas. whereas they arc primarily 
concentnlled in the central city in traditional jurisdictions. 

11 2. See. e.g .. S.F. Planning Dep' t. Oj]ice Develop111e111 Annual U 111i1n1inn Program. 
(Oct. 23.2018. 4:00 PM). https://pcrma.cc/DN94-CDK W. In 1985. San Francisco en.1ctcd 
the Annual Office Limit Program which caps the annual permitting of oflicc space on a 
square foot basis: this square footage limitation docs not appl) to residential housing. 

11 3. Joseph Gyourko. Alhcrt Saiz & Anita Summers. ,I New Measure o.f !he Lncrtl 
Reg11/01m:11 E11viro11111e111 .for I lousing Markels: The Whar/011 Residewiaf Land Use 
Reg1ila101:1' llldex. 45 lJRB. STUD. 693. 694 (2008). 

I 14. Id. at 696. 
115. Id. at 719-21. Some of these factors included supply of land. cost of ne11 

infrastructure. density restrictions. impact fees. opposi tion to growth. and school crowding. 
11 6. See DAVID FOSTER & ANITA SUMMERS. CURREN"! STATE LEG!SLATIVF /\NI) 

JUDJC'I/\L PROFILES ON I ,AND-USE REGULATIONS IN Tl IF. us J- 8 (2007) (surveying land use 
laws- such as legal standards for exactions-in all 50 states). 
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review for exactions, fair share development requirements. building morntoria. and 
spot zoning. 117 They also used data on ballot box planning measures from a 
database that tracks initiatives nationwide.118 The authors then created an index of 
eleven land use stringency indicators: local political pressure, state political 
involvement. state court involvement. local zoning approval (includes 
environmental review). local project 11pproval. local assembly (democracy). supply 
restrictions. density restrictions. open space, exactions, and approval delay.119 

The WRLURl's stringency index provided policymakers a general 
assessment and comparative analysis of whether a jurisdiction's land use system is 
more or less "stringent" and whether it imposes more lag time to approvals. In the 
least regulated community nationally. density restrictions were relatively 
pennissive. open space requirements were unlikely to be imposed. and the lag time 
between application and issuance of a building pennit was approximately three 
months. 120 The average community required two levels of approvals to grant a 
zoning change and at least one approval for a project without a zoning change, but 
did not put project approvals to a popular vote by the community. and minimum 
lot sizes. open space. and exactions were not onerous. 121 The typical lag between 
application and pennit issuance was six months. 122 TI,e most stringently regulated 
communities required a local popular vote to approve a project and one more level 
of approval for a project even without a zoning change; density restrictions and 
high minimum lot sizes were also more prevalcnt. 123 The average approval time line 
in stringently regulated communities was I 0.5 months. 124 Stringently regulated 
communities tended to have high stringency values for all the land use 
indicators. 125 Stringency was also strongly correlated with community wealth.126 

Interestingly, regulations were highly variable even within the same state. 
highlighting the ubiquity of local rather than state control. 127 

117. Gyourko. Saiz & Summers. supra note 11 3. at 70 I. See also POSTER & 
SUMMERS. supra note I 16. a1 J. The Foster and Summers 50 stnle survey ranked slates on a 
scale of' I to 3: stales that scored a I gave little deference to local municipalities: states that 
scored a 3 nearly always defer 10 the municipality. The number of cases consulted per state 
ranges from one in Alaska to a high of fiOccn in California. Foster & Summers also used 
information on new legislative enactments and governor's actions to rank lhc state 
legislative involvement on the same scale. 

118. Gyourko. Saiz & Summers. supra note 113. at 698 (citing TRUST FOR TIii 

PUIJLIC l ,ANI) . LAND V OTE DA l'ABASE. https://tpl.quickbase.com/db/bhqnn2qct?a dhpagc& 
pagelD=IO(last visited Oct. 24. 2018)). 

I 19. Gyourko. Sai1; & Summers. supra note 113. at 698- 70 1. 
120. Gyourko. Saiz& Summers. supra note 113. at 709. 714. 
121. Id. al 707. 
122. Id. at 708. 
I 23. Id. at 708. 
124. Id. at 710. 
125. Uyourko. Saiz & Summers. supra note I 13. at 710. 
126. Id. at 710. 
127. Id. at 712 ("For example. in Massachusetts which has a state average thal is 1.56 

standard deviations above the national mean. IO p1.:r cent of the communities (8 oul of 79) 
still have WRLURI vnlucs bclO\\ 1.ero and thus arc more lightly regulated than the average 
pince in the country··1. 
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In 2018. the WRLURI continues to remain highly influential. The finding 
that stringency is associated with higher housing costs is particularly important 
because it drives much of the policy debate around land use in Califo111ia.12R The 
index also has been used in subsequent studies129 and informs survey design for 
related research. 130 

For instance. many researchers have used the WRLURI to examine 
relationships between housing supply and other variables. In 20 I 0, Saiz used the 
WRLURI and satellite data to establish that the most geographically constrained 
jurisdictions- meaning the jurisdictions with the least available land to 
develop'-11- also had the highest stringency values on the WRLURI. 132 Saiz found 
that regions with the most inelastic supply are also the most geographically 
constrained in tenns of mountainous topography and intemal water (e.g., flood 
plains. wetlands). 133 Areas with the most geographic constraints also had the 
highest stringency values on the WRLURI. " 4 Housing and population growth were 
also predictive of more stringent regulation. 135 Though this does not establish 
causality, Saiz's results evoke the homcvoter hypothesis. suggesting that people 
who invest in expensive high growth areas want more regulation to retain value in 
their investment.13<> 

128. In ,m effort to drive down housing costs. the California legislature has aimed lo 
reduce the number of local regulations for certain types of residential developments. SB 35 
requires local jurisdict ions not in compliance with RI-INA obligations to approve certain 
residential developments containing ten to finy percent affordable housing through a 
ministerial process. S.R. 35.2017- 20 18 Reg .. Leg. Sess. (Cal.2017). SB 827-which would 
have created a by-right process to approve residential developments exceeding underlying 
height limitations in transit wnes- failcd last year: however. the bill will likely he 
resurrected in some form during the next legislative cycle. See Alissa Walker. Sen. Seo// 
Wiener Will fnlroduce New Version of Transil Densily Bill. CURBED LA (Oct. 9. 2018). 
https://pem,a.cc/R5KK-S4I-IP. 

129. See e.g. . Michael C. Lens & Paavo Monkkoncn. D0S1ric1 !,and Use Reg ula/ions 
Make Melropofilan Areas More Segrega1ed by Income? 82 J. AM. PLAN. Ass'N 11 (2016) 
(using the WRLIJRI to analyze levels of spatial segregation): Albert Saiz, The Geographic 
Delerminants of f-fousinR Suppzv. 125 Q. J. ECON. 1253 (2010) (using the WRLURI Ill 

analyze geographic constraints and housing supply restrictions): Matthew A. Turner. 
Andrew 1-laughwout & Wilber van der Klaauw. /,and Use Regula/ion and Weljare. 82 
ECONOMETRICA 1341 (2014) (using the WRLURJ to gauge supply constr.iints). 

130. See e.g. . QUIGLEY. RAPHAEL & ROSENTHAL. s upra note 14. at 280: Kristoffer 
Jackson, Reg11/a1ion. Land Conslraims. and California ·s 800111 and Busl. 68 REGIONAL Sci. 
& lJRO. ECON. 130(2018): Temer Center. Terner /?esidenlial Land Use Survey (on ti le with 
the author). 

131. To determine what land is unavailable. Saiz used satellite data to calculate areas 
lost due to water and mou111ains (any slope above fifteen percent). Saiz. supra note 129. at 
1254. 

132. 
133. 
134. 
135. 

Id. at 1282. 
Id al 1253. 
Id. at 1261 . 
Id. at 1282. 

136. Albert Saiz. 7'he Geographic Deter111i11anls off-lousing S upply. 125 Q. J. ECON. 

1253 (20 I 0). at 1255. 
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A few key limitations of the WRLUI study make reliance on that study 
problematic. First, the authors assign stringency variables to metropolitan 
statistical areas ("MSAs"). m This index tells us that San Francisco was more 
highly regulated than the national average.DR But the stringency level for San 
Francisco, for example. is composed of thirteen observations drawn from five 
counties. The stringency value might not necessarily characterize the regu latory 
process across those five counties. Second. the WRLURI only focuses on the 
approval process in theo1y. This approach is ill-suited to understanding and 
distinguishing drivers of delays that could be related to local variations in planning 
practice rather than what the law mandates. Third, the WRLURI identifies 
stringency at a single point in time in 2005. Using the data (or find ings) to describe 
current conditions risks ignoring changes in the regulatory process that occurred 
after the point in time of the survey or data collection. 1J'I Fourth, the sub-index 
values derive from inherently subjective survey questions submitted to only one 
planning official per jurisdiction; the bias or perspective of a single person could 
substantially skew the stringency measurement. 14° Finally. although areas with the 
most stringent regulation have the highest housing costs. all regulations might not 
impact that cost in the same way. 

b. Exploring stringency and constraints on housing supply through a 
statewide or regional survey 

National surveys provide a big picture of the regulatory environment 
across the country, but regional and statewide surveys may more effectively 
identify the regulatory determinants of housing inelasticity.141 and are necessary to 
understand how land use affects housing supply given the local and heterogeneous 
nature of land use regulation. 142 Local metropolitan surveys require more resources 
than a national survey, and "the enom1ity of [this] effort prevents it from being 
easily replicated in many ... markets."143 California has benefited from at least 
five regional and state-specific studies.14,1 

137. Gyourko. Saiz & Summers. supra note 11 3. at 713. 
138. Id. at 714 (finding that the least regulated jurisdictions were located within the 

Midwest. whereas the most regulated j urisdictions were in the coastal metro areas. w ith the 
most stringent land use systems located in the North East). 

139. See Been. supra note 89. at 227 for a similar argument. 
140. The potential for these types or biases is further explained in the context of 

CEQA in L ANDIS, PENDALL. OLSI IANKSY & HUANG. s11pra note 42. at 116. The authors note 
that p lanners· ·'livelihoods depend in no small part on administering [CEQAj." 

141. G laeser & Ward 2008. for example. used a highly resource-intensive method 
that enabled them to disaggregate minimum lot sizes. wetlands. and infrastructure regulation 
as the major determinants of permitting and costs in the Boston metro area. Edward L. 
G laeser & Bryce Ward. 711e Causes and Consequences of Land Use Reg11/atio11: Evidence 
Ji'om Greater Boston. 65 J. OF URB. ECON. 265 (2008). 

142. GYOURKO& M OLLOY. s11pm note 89. at 13. 
143. Id. 
144. We omit discussion or several earl ier California focused surveys conducted in 

1989 (MADF.I. YN ClLICKFEl,D AND NED LEVINE. REGIONAL GROWTI I AND I .OCAL REACTION: 
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Quigley, Raphael & Rosenthal 2009 used a method similar to WRLURI 
to create a regulatory stringency index for the San Francisco Bay Area. The authors 
surveyed building officials in eighty-six jurisdictions in 2007. and then 
supplemented their data with surveys of land use officials conducted between 
1992-1999.145 The 2007 survey addressed a variety of factors that affect housing 
development, including duration. timing, specific regulations. political influence, 
project approval procedures, delays, inclusionary zoning, and open space.146 

Building officials provided information on the number of approvals required for 
certain types of projects and the presence of certain types of regulation connected 
to restricted growth. 147 They also conducted online surveys of professional builders 
and environmental consu ltants. who provided self-reported data on a total of 37 
single-family ( 121 units) and 25 mixed-use developments (331 units) in 33 land 
use jurisdictions.148 These questions asked about "perceived level of controversy'' 
associated with certain project types. "regulatory reasonableness," "transparency;· 
and "estimates [of] the 'all-inclusive cost of the entire entitlement process."149 

Indexing the results of both surveys. the authors created the Berkeley Land Use 
Regulation Index ("BLURJ").1so 

The BLUR! does not necessarily contradict the findings of the WRLURI, 
but highlights that local context is important when assessing land use regulation in 
California. The BLUR I indicated that the average approval lag between application 
and permit was 2 years for a multifamily development and 2.5 years for a single­
family home development. 15 1 Within this time frame, env ironmental approvals 
took 2.3 years for single-family homes and 1.9 years for multifamily. 152 

Other findings from the BLURI closely track the WRLURI. The numbers 
of approvals required to build a unit of housing closely corTelated with high 
housing costs. m Regulatory stringency was consistently associated with higher 
costs for construction. longer delays in completing projects, and greater uncertainty 
about the elapsed time to completion of residential developments. 154 Political 

THE ENACTMENT AND EFFECTS Of LOCAL GROWl'H CONTROL. AND MANAGEMENT MEASURES 

IN CALIFORNIA (Cambridge. MA: Lincoln lnstitule of Land Policy ed .. 1992)) and 1992 (Ned 
Levine. Madelyn Glickfeld & William Pullon. !fume Rule: Local Growth Co111rol. Regional 
Consequences. (Report lo the Metro. Water Dist. or S. Cal. & the S. Cal. Ass 'n of Go"' ts 
1996) (unpublished)). 

145. John Quigley. Ste\'cn Raphael & Larry A. Rosenthal. Measuring I.and Use 
Regulations and Their Effects in the Housing Markel. HOUSING MARKF:TS AND TIIE 

ECONOMY 272. 280 (Lincoln Institute or Land and Policy ed .. 2009). r-or the 1992- 1999 
surveys. see Glickfield & Levine. supra note 13: Ned Le"ine. The ejfec/s o.f local growlh 
co111rols on regional housing production and population redistrihlllion in California. 36 
lJRB. Snm. 2047 ( 1999). 

146. Quigley. Raphael & Rosenthal. supra note 14. at 280. 
147. Id at 282- 85. 
148. Quigley. Raphael & Rosenthal. supra note 14. at 287- 289. 
149. Id. at 288- 89. 
150. Id. at 289. 
151. Id. at 292. 
152. Id. al 292- 93. 
153. Quigley. Raphael & Rosenthal. supra note 14. ut 295. 
154. Id. at 297. 
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influence was another important factor, with jurisdictions in Marin County. the 
City of Richmond. and the consolidated City and County of San Francisco 
reporting the strongest political influence. 155 Berkeley and mixed-income cities 
like San Jose and Vallejo ranked in the middle in tem1s of political influence. 156 

Another more recent California-focused survey includes the Cali fornia 
Land Use Regulatory Index ("CaLUR I"). The CaLURl provides better insight into 
the geographic variability of land use stringency across California. Jackson sent 
surveys to planning staff in 540 cities and counties, and 420 jurisdictions 
responded.157 The survey asked questions about the land use process and policies, 
including specific residential development standards like bulk. height. setback 
requirements. and floor area ratio restrictions. 158 The survey also asked whether 
the jurisdiction permitted low-cost housing alternatives. like mobile homes. as well 
as whether the jurisdiction restricts growth through its General Plan. 159 Other 
questions asked about affordable housing requirements, average approval times. 
permit caps, and planners· perceptions of the groups that wield the most political 
influence. as we! I as the main drivers of development regulation. 160 Jackson 
aggregated the sub-indices to create a stringency measure for each responding 
jurisdiction. 161 

.Jackson found that the San Francisco Bay Area is the most stringently 
regulated region in California. 162 Whereas Southern California is more likely to 
restrict the form of new development, the Bay Area tends to prohibit development 
outright. 163 Notably, Jackson also found that the variation in regulatory stringency 
between coastal and inland communities was not statistically significant. 164 One 
major variation between coastal and inland communities is affordable housing 
mandates and low-cost housing alternatives. Coastal jurisdictions, where housing 
is the most expensive, are more likely to have affordable housing mandates and are 
more likely to permit mobile home parks than inland communities. 165 Jackson also 
found that contrary to previous studies. regulatory stringency is not a proxy for 
supply elasticity. 166 lnstead geographic constraints are a more appropriate proxy.167 

155. Quigley. Raphael & Rosenthal. supra note 14. at 297. 
156. Id 
157. Jackson. supra note I JO. at 13 I. The responding j urisdictions comprised more 

than ninety percent of California's population. 
158. Id at 133. 
159. Id. at 142. 
160. ld.atl4J. 
161. Id. at 132. 
162. Jackson. s11pra note I JO. at 1 JJ. 
163. Id. 
164. Id. at 134. 
165. Id. at 145. 
166. Jackson. s11pra note I JO. at 141 . 
167. Id. Note that unlike Saiz who used GIS tools to.measure geographic constrainrs. 

Jackson re lies on planner's identification of ·•1and supply .. as a primary driver of land use 
regulation in the survey instrumenr. 
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c. Exploring supply constraints through the case study approach 

Surveys focused within metropolitan regions or a single state may more 
effectively pinpoint the actual regulations that might constrain supply than national 
surveys. But even localized surveys cannot easily evaluate how laws are 
implemented at a project level. Mixed method case studies offer more insight. John 
Landis's 2000 report for the Department of Housing and Community Development 
("HCD Landis Report'') illustrates the value of case studies to explore land use 
regulations and residential development in California. 

The HCD Landis Report is comprised of a case study of 46 housing 
developments approved between 1995-1997 in 31 cities and counties. 168 The 
authors selected the jurisdictions based on shared strong demand for housing, 
policies that were not anti-growth. and extensive experience processing high 
volumes of development applications.16'> The authors sent surveys to these pre­
selected jurisdictions asking planners lo identify a "typical'' development in their 
community. 170 The authors next traveled to the community. reviewed and copied 
the case file for the typical development. sent the case file to the developer to make 
any needed corrections. and conducted in-person interviews to supplement any 
gaps in information.171 

Landis found that the average approval time for the 24 single-family home 
case studies was 11 months. with each project subject to an average of 3.3 
reviews. 172 For multifamily units, this timeline shrunk to 6.7 months. with only 2.3 
separate reviews.m One of these reviews was typically non- legislative- meaning 
the approval did not require a rezoning or a General Plan Amendment- such as 
design review or approval by a neighborhood group. 

Notably. this work explored the role of CEQA on lag times. 174 Some 
results were unsurpris ing. For example, the type of CEQA review directly 
coincided with approval timeline, with average delays of three years and twelve 
continuances for EI Rs. 175 But other resu Its were surprising. Of the twenty-two 

168. JOI IN D . L/\NDIS l":r AL.. RA ISING TIIE ROOF: CAI.IF0RNIA H0USINC. 

DEVELOPMl·.N'I PROJECTIONS ANO CONSTRAINTS 1997-2020. 95-96 (Cal. Dep 't of I lousing 
and Cmty. Dev. ed .. 2000). 

169. Id. 
170. LANDIS ET AL .. supra note 167. al 95. The authors specified a typical project in 

their survey instrument as: single or multi-family pr~jccts larger than 25 units: projects for 
which the review process had been full) completed: and projects that had experienced a 
typical approval process. 

171. /d.at96. 
172. Id. at IO I. The authors define 'review· as ·'the number of separate <liscretional') 

actions by the local planning commission. city council (or board of supervisors) or any other 
. review body. such as n design review board.'' 

173. Id. at 107. 
174. Landis had !-pecitically explored the role of CEQA in earlier work. See L ANDIS. 

PENDALL. O1.SIIANSKY & H UAN(i, supra note 42. 
175. L/\NDIS ET /\I ... supro note 168. at I 02. For a discussion of CEQ/\ review. see 

Part l.A.2 supra. 
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multi-family case studies. on ly one project had to conduct an EIR.176 Eight projects 
received NDs. six received MNDs. and s ix projects were processed under a tiered 
EIR from a prior Specific Plan. 177 In contrast. three single-family home projects 
conducted an EIR, twelve projects used a tiered EIR. and eight projects were issued 
NDs and MNDs. 178 

This study's CEQA resu lts have interesting implications for the overall 
planning process. A third of multifamily projects were processed under a Specific 
Plan, compared to two-thirds of single-family homes that went through the Planned 
Unit Development ("PUD") process. 179 The difference in approval times suggests 
that Specific Plans can significantly cut down on approval delays. although single­
family home PUDs were approved much faster than re-zones or General Plan 
Amendments. 180 The case studies also suggested that certain jurisdictions were not 
complying with the California Permit Streamlining Act (Cal. Gov. Code§ 65950 
et seq.). which required all jurisdictions- including charter cities181- to approve 
projects within certain time windows. 1s2 

Development selection for this case study limits the capacity for 
generalizations from the findings. First. the authors selected the jurisdictions based 
on their openness to new development. which likely skews the approval timeline, 
causing it to appear shorter. Second, the individual project case studies themselves 
were selected by local planners. who could import certain biases into the projects 
they recommend for analysis. Third, the study only looked at one project in each 
jurisdiction, limiting the ability to assess variance around the "typical'' project. 

Although the data is over twenty years old, and the contemporary 
development climate has drastically changed in the intervening years. the 
McKinsey Global Institute recently used the HCD Landis Report to predict the 

176. Id. 
177. Id. 
178, Id. 
179. Id. Planned Unit Development (PUD) in California refers to a 7.0ning 

classification and a type of development that is intended to provide cities a degree or 
tlexibili ty not typical of "conventional'' 7.0ning by. for example. pcrmilting development of 
differing form and uses on a single or associated parcels. The definition and operation of the 
PUD will vary considerably depending on the city and local ordinance. See KOSTKA. supra 
note 19. § 7.40. The cities we studied. discussed in Parts II. Ill and IV. illustrate its diverse 
meaning at the local level. A PUD in San Jose. for example. a lways requires a re-zoning 
followed by a second permit that solidities the design requirements. SAN JOSE MUN. CODE 
§ 20. 120. 110 (2013). PUDs in Palo Alto-called Planned Community Districts-also 
require a rezoning but not a subsequent permit. See PALO ALTO MtJN. CODE§ 18.38.065 
(20 14). But a Planned lJnit Development in Oakland. San Francisco. and Redwood City 
operates much more like a conditional use permit. See S.F. MUN. CODE § 304: REDWOOD 
Crrv MUN. CODE §§ 46. 1-46.7 (2005): OAKLAND MtJN. CODE§ 17. 142.004. 

180. LANDIS ET AL.. supra note 168. al I 02. 
181 . CAt. Gov'T CODE§ 65921 ( 1977). 
182. LANDIS ET AL .. .l'11pra note 168. al I 08-09. For example. Negative Declarations 

must be adopted within I XO days from when the project application is accepted as complete. 
with certain extensions acceptable for applicant delays. CAL. Puo. RES. CODE § 2 1151.5 
( 1997): CEQJ\ GUIDELINES§ 15 107(2010). A Final EIR must be ce1tificd within one year 
of the project application ·s acceptance as complete. CAL. Gov·T CODE§ 6595 ( 1985). 

29 



Hastings Environmental I.aw Jonrn11I, Vol. 25. No. I. Winier 20 19 

costs of current land use approval processes and the monetary benefits of reform.183 

Basing these projections on the HCD Landis Report as well as undisclosed expert 
interviews. McKinsey estimated the cun-ent approva ls process at six months for 
simple projects and more than three years for complex projects.18•1 The McKinsey 
study found that shorten ing the approval process in California could reduce the 
cost of housing by more than $12 billion through 2025 and accelerate project 
approvals by an average of four months. 185 The most significant gains of improving 
land use processes would accrue to projects that require a zoning change or a 
General Plan Amendment and projects that require an EIR. 186 Savings to projects 
undergoing streamlin ing under a Specific Plan are minimal. indirectly suggesting 
that stream lined approva l processes are working efficiently. 187 McKinsey likely 
drew those last conclusions directly from Landis's study, which found that 
amongst the case study projects, use of long-term planning like Specific Plans 
reduces delay. 188 These results suggest that jurisdictions should consider investing 
in Specific Plans that enable streamlined review for discretionary projects and/or 
ministerial approvals.189 These results also suggest that land use regulations may 
be stringent but still efficient in terms of approval times when there is a 
comprehensive plan for future growth in place. 

Remarkably, although developers frequently refer to CEQA as "the third 
rail of California politics,"190 current empirical research into how CEQA constrains 
supply continues to be fairly limited. The Cali fornia Legislative Analyst's Office 
("LAO") has identified CEQA as a culprit in delaying or reducing residential 
construction in the state.191 The LAO conducted an independent review of CEQA 
documents submitted to the state between 2004-2013 and found that agencies took 
2.5 years to approve a project-specific EIR. 192 While this figure includes non­
residential projects that could potentially provoke more controversy. it is not 
inconsistent with the findings of the BLUR! survey. But as noted in the Landis 

183. See e.g. . Jan Mischke ct al.. A Tool Kit to Close Cal{fornia ·s !1011si11g Gap: 3.5 
Million Homes by 2025. Mc KfNSEY & COMPANY 28-29 (Ocl. 20 16): CAL. DEPT. 1-lotJSING 
& CMTY. DEV .. CAUfORNIA 's I I0USING FUTIJRE: CHALLENGES AND OPPORTUNITIES (20 17). 

184. MISCHKE l::T AL.. supra note 183. at 28. The reporl docs not define a simple or 
complex project. 

185. Id at vi. 

186 Id. al 28- 29(2016) ( linding that improving approvals for zoning or general plan 
amendment projects would reduce the l i meline from 9 to 6 months. or about lhirty-thrce 
percent. Improving the process for EIRs would reduce the timeline from 21 to 15 months. 
or ahoul thirty percent). McKinsey also used undisclosed expert interviews in reaching these 
conclusions. See id. al 28. 

187. Id. at 28-29. 
188. LANDIS tT AL.. supra note 168. at I 10 ("[TJwo-thirds of the single-family case 

studies were processed as part of a pre-approved specitic. community. or area plan ... . 
n:']or many of the reviewed projects. the most onerous. time-consuming. and controversial 
part of the development approvals process had already heen completed.") 

189. MtSCIIKE ET Al. .. supra note 183. at 29-30. 
190. 13ill /\llen & Maura O 'Connor. CEQA: That 70's Law. L.A. TIMES (Mar. 30. 

20 11 ). https://perma.cc/9GS9-VVWK. 
191 . See LAO REPORT. s11pm note 5. at 15. 
192. Id. at 18. 
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study and as discussed below, an EIR is not the only CEQA outcome. 193 In 20 16. 
BAE Economics published a study that concluded that no evidence supported 
arguments that CEQA was a barrier to development (defined to include more than 
housing), examining four development projects involving environmental review 
and finding that direct environmental review costs ranged from .025 to .05% of 
total project costs.194 

In summary, the relevant research on the relationship between regulation 
and housing costs has found a strong connection, but that research has relied on 
inferences drawn from the gap between construction costs and sales prices or on 
surveys of planners and other stakeholders about their understanding of the 
regulatory process. While some research uses mixed method case studies, the 
methods still limit genera lizability. Overa ll, the research has also found 
correlations between high-income levels and prope1fy values with regulation, 
significant variation across jurisdictions in terms of regulato1y frameworks and 
stringency, high levels of complexity in the land-use regulatory process, and 
possible benefits for facilitating approvals through the use of specific or 
neighborhood-level planning processes. 

2. Understanding land use regulation as a tool of exclusion 

Another important line of research examines whether stringency in land 
use regulation is associated with racial and/or economic exclusion. which in turn 
can contribute to spatial inequality. 195 For example, using income and racial 
segregation data and the Pendall 2006 land use survey, Rothwell and Massey in 
20 IO found a strong relationship between density and income segregation. 196 The 
higher a metrnpolitan area's density score, the lower the degree of class 
segregation .197 These findings support the exclusionary suburb paradigm, in which 
wealthy suburbs use zoning to maintain low-density development that effectively 
excludes low-income people and minorities. 198 

193. MISCIIKE ET Al ... supm note 183. at 28- 39. 
194. Janet Smith-Heimer et al .. CEQA in rhe 2 lsi Cenrwy. RosF. rouNo. FOR 

COMMUNITIES & TIIE ENV'T (2016). 
195. We define spatial inequality lo refer to scholarly work that finds that where a 

person lives may limit a person·s access to economic. educational. and quality housing 
opportunities. and may impact health and life outcomes. This incorporates research that 
explores racial residential segregation. exclusion. and gentrification. 

I 96. Jonathan T. Rothwell & Douglas S. Massey. De11sily Zoning a11d Class 
Segregation in U.S. Aferropolilan Areas. 91 Soc. SCI. Q. I 123, 11 23 (20 I 0). 

197. Id. 
198. See John Mangin. The New F,xclusionary Zoning. 25 STAN. L. & PoL·v RliV. 91. 

n.2 (20 14). (''Decades of scholarship--lcgal and sociological-outline how these policies 
left low-income fam ilies stranded in faltering cities whose abandonment hy suburban 
homeowners-lo-he al least left behind a large supply of low-cost housing'') (citing FISCHEL. 

supra note 92): Richard 13riffault. Our Localism: Par/ l- 7'he Slruc/11re of Local 
Governme/11 Law. 90 COi.UM. L. R.Ev. I ( 1990): Robert C. Ell ickson. Suburban Crowrh 
C'onlrols: An Economic and Legal Analysis. 86 YALF. L. .I. 385. n.3 (1977): see also S. 
Rurlington Cty. NAACP v. Twp. of Mount Laurel (Mount Laurel 11). 456 A.2d 390 (N..f. 
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Spatial inequality, however, is not limited to exclusive suburbs within 
metropolitan areas. Gentrification within central cities. for example, is associated 
with segregation. exclusion, discrimination, 199 and the displacement of low-income 
communities.200 Discussing spatial inequality thus requires consideration of 
exclusionary strong-market cities201 and the growing suburbanization of the 
poor.202 One theory (built on prior legal and economic studies) about exclusionary 
zoning within the strong market central city might explain the persistence of spatial 
inequality as more affluent populations move into fo1merly low-income 
neighborhoods: Demand for development controls increases as cities become 
denser and richer. evidenced by the tightening of development controls as affluent 
individuals return to cities, reversing decades of urban flight. 203 Gentrification, 
under this theory. would stem from the gradual tightening of restrictions that reflect 
the preferences of newly atTived affluent urban workers who prefer wealthier 
established neighborhoods that disallow new development and who tlock to the 
lower- income neighborhoods adjacent to these wealthy anti-development areas, 
driving up the rents and disrupting the nonnal fi ltering process.204 This theory of 

I 983): S. Burlington Cty. NAACP v. Twp. o f Mount Laurel (Mount Laurel I ). 336 A.2d. 
7 I 3 (N .J. I 97 5). See also BEEN. supra note 89. at 218. 

199. See generally john powell. Sprawl. Fragmemarion. and the Persistence of 
Racial Inequality. in URllAN SPRAWL: CAUSES. CONSEQUENCES. AND POLICY RESPONSES. 
I 04-15 (Gregory D. Squires ed., 2002): Elvin K. Wyly & Daniel .f. Hammel. Gentr(/ication. 

Segregation. and Discriminalion in the American Urban System. 36 ENV'T AND PLAN. /\. 
12 15- 39 (2004) (finding evidence of intcnsi tied discrimination in lending and exclusion in 
gentrified neighborhoods). 

200. See The Urban Displacement Project. Executive S11111mw~, (20 15) (using 
statistical analysis of demographic and land use datasets to find that " more than halfof low­
income households, all over the nine-county region. I ive in neighborhoods at risk of or 
already experiencing displacement''): but see Lance Freeman. Displacement or Succession. 
40 UR13. AFF. Rr-:v. 463. 467 (2005) (using longitudinal survey data to find that " there is 
relatively litt le in the way of persuasive empirical evidence that suggests [that displacement I 
is indeed how gentrify ing neighborhoods change'') 

201. See HtJTSON. supra note 87. at 13-14: Been. supra note 89. at 2 19- 23 
(discussing the scholarly works exploring exclusionary zoning within c ities): MANGIN. 
supra note 197. 

202. I-:lii:beth Knccbone & Em ily Garr. The S11b11rbanizalio11 of Poverty: Trends in 
Metropoliran America. 2000 In 2008. BROOKINGS INST. (20 I 0) (finding that "whi le poverty 
has grown on the whole. the most recent data also make clear that American poverty is 
becoming an increasingly suburban phenomenon''). 

203. MANGIN, supra note 198. at 92. 
204. Id. at 95. Filtering is a theory based on supply-side solutions to the inadequate 

supply of affordable housing stock. in which the construction of middle- to upper-quality 
housing stock opens up opportunit ies for lower-quality housing stock as middle to upper­
income households occupy better housing. See William C. Baer & Christopher B. 
Wi ll iamson. The Fillering of Households and l/011si11g Units. 3 J. OF PLAN. LITERATURE 127. 
128- 29 ( I 988). However. economists have noted that filtering may be an inefficient tool to 
support increased housing for low-income households in markets with high development 
costs. In such contexts. any gains in affordable housing stock might be accompanied by 
harms associated with downgrading and abandonment of neighborhood environments 
providing the low-income housing stock. See Galster & Rothenberg. Filtering in Urban 
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exclusionary zoning m central cit ies influences current legal research in this 
arena.205 

Based on this theoretical framework. by opposing market-rate 

development in their neighborhoods and rejecting a supply-side solution to the 

gentrification problem. some anti-gentrification advocates, community 

development. and affordable housing practitioners may be working against their 
own interests.206 The author did not propose inclusionary housing incentives as a 

response lo the exclusionary zoning within the central city but suggested reducing 
regulation incrementally- particularly aesthetic and historical preservation.201 

Easing local control over land use and supporting a supply-side solution (even for 

market-rate development) to gentrification and displacement is a dominant theme 

in California's public policy debate and public discourse about potential solutions 
to the housing crisis, but it is not without controversy.208 

For some. the term "exclusionary zoning" suggests that the remedy would 
be more permissive density. But a 2015 study suggests a more complex problem.209 

Comparing land use stringency data from the WRLURJ survey with a segregation 
index, Lens and Monkkonen found that the overall WRLURI score-a 

measurement of local regulatory stringency- did not con·elate with income 

segregation. which suggests that not all land use regulations contribute to class 

/-lousing: A Graphical Ana~vsis of a Quality-Segmented A4arkel. 11 J. OF PLAN .. EDUC. & 
RP.S. 37. 48-49 ( 1991). 

205. See e.g .. l)een. supra note 89. at 222; Wendall Pritchett & Shitong Qiao. 
Exc/usio11m:v Megacilies. 91 S. CAI .. L. REV. 34 (2018) (forthcoming). 

206. See MANGrN. supra note 198. at 93- 94. Others have made similar arguments 
but acknowledge the methodological challenges of detennining whether increasing supply 
contributes to increa8ed housing costs. See Vicki Been. Ingrid Gould Ellen & Katherine 
O'Rcgan. S upply Skepticism.· Housing Supply and Affordability. NYU FURMAN CTR (Draft 
Oct. 26, 2017). https://penna.cc/YDlJ7-PJNX: see also Reen. supra note 89. at 244-45. 

207. MA NGIN. supra note 198. at 119-20. 
208. The Yes In My fl1tckyard (YIMAY) movement is an example. See /,el ·s End 

Califor11ia ·s /-lousing Crisis: Support SR 827 - Sen. Wiener's Transit Rich !lousing Bonus 
Bill. CAL. YIMl)Y (Oct.27.2018). https://perma.cc/JSLA-306/\: see also LAO REPORT. 
supra note 5 (using data from The Displacement Project to conclude that increasing supply 
of market-rate housing would curtail displacement of low-income households): but see 
M iriam Zuk & Karen Chapple. !lousing l'roduction. Filtering and Displaceme/11: 
l/111angli11g the Relationships. BERKP.LP.Y IGS RES. RRIEF (May 2016). https://pcnna.c 
c/SJX5-YP3S (responding to this repo11 and ofTering a more nuanced analysis: the data 
showed market-rate and subsidized housing reduce displacement pressures at the regional 
level. but not at the block level. at least not in San Francisco. and that market-rate production 
is associated with higher housing costs for low-income households. but lower median rents. 
in subsequent decades). See also Miriam Zuk. Ian Carlton. & Anna Cash. Sll 827 2.0. What 
are the implications for commu11ilies in the /Jay Area? T!IE llRB. DISPLACEMENT l'ROJF.Cr 
(Oct. I. 20 18) https://pcnna.cc/3H9A-AJKT (finding that the SB-827 proposal. to reduce 
discretionary review of certain types of infill development near transit. would have resulted 
in a six-fold increase in feasibility of market-rate housing in afnuent areas. and a seven-fold 
increase in inclusionary hou~ing in moderate income areas. but that 60% of the financially 
feasihle development was located in gentrify ing or low-income areas. and over 65% of 
residential demolitions for development would have occurred in these neighborhoods). 

209, I ,ENS & MONK KONEN. Sllf]J'Q note 129. at 12. 
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scgregation.2'° Density restrictions are strongly correlated with income segregation 
and seclusion of the super elite.2 11 But the correlation was equally strong for 
jurisdictions that mandated high minimum densities as well as those that kept 
densities low.m Understood within the context of the Rothwell & Massey work. 
this suggests that other restrictive forces are at play even in areas with permissive 
density-like central cities. Notably, income segregation is higher where local 
governments are more involved in entitlement approvals and communities put 
more pressure on the government to control growth2 13 and lower in places with a 
higher degree of state involvement in local planning decisions.214 Jurisdictions that 
require multiple levels of government approvals to build are more segregated.m 
Finally. the authors observed higher levels of income segregation in MSAs with 
central cities that regulate land use more stringently than surrounding suburbs.211, 

The authors concluded that inclusionary incentives and reduced local control might 
be the most effective at reducing segregation.217 

There is little research that aims to identify which land use regulations 
may be contributing to exclusion within cities generally. and insufficient recent 
research that focuses specifically on California.218 There are two recent reports that 
explore the role ofCEQA litigation as a tool to block infill development, although 
both examine CEQA's impact on more than housing development. In 201 5, the 
law firm Holland & Knight produced a widely circulated report analyzing all 
CEQA lawsuits filed within a fifteen-year period and found that eighty percent of 
CEQA litigation in the past fifteen years targeted infill development.219 While 
scholars have criticized this report for its overly inclusive definition of infill 
development,220 this observation finds some support in earlier studies that found 
most CEQA litigation to occur in large cities.221 Although it does not focus 

210. Id. al I I. 
2 11. Id. 
212. Id. al 11- 12. 
211 I ,ENS & MONKKONEN. supra note 129. at 12. 
2 14. Id. 
215. Id. 
216. Id. 
217. Id. al 11- 12. 
2 18. Anika Singh Lemar. 7.oning as Taxidermy: Neighborhood Conservation 

!JistriCls and the Regulation of Aesthelics. 90 IND. L. J. 1525. 1563 (2015). Lemar. for 
example. explored the use of aesthetic regulations within walkable ·'conservation 
neighborhoods·· with close proximity lo lhc urban center and lransit- specifically 
conservation districts- to constrain supply. bul none within California. Lemar posils lhal 
urban residents are using conservation districts as a new public law form of private 
Covenants. Conditions. and Restrictions ("'CC&Rs'"}-a hypothesis she finds support for in 
f'actual findings from published state opinions. Unlike CC&Rs. however. which must be 
adopted unanimously. a vocal minority of the neighborhood can organi7,c to form n 
conservation district. 

219. Jennifer I lernandcz. David Friedman & Stephanie Del-lcrrera. In 1he Name of 
the /:,"t1viro11111ent. HOLLAND & KNIGHT (2015). 

220. See Sean 1-lechl. Anli-CEQA lohbyis/s Turn lo t:mpirical Analysis. b 111 are 
n ,eir Conclusions Sound?. LEGAL PLANT (Sept. 28. 2015). hllps://pcrma.cc/B7P3-7MB8. 

22 1. See LANDIS. PENDALL. OLSHANSKY & I IUANG. supra note 42. at 110-11 ( 1995). 
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exclusively on housing development, it appears consistent with the observations of 
Mangin 20 14 and Lens & Monkkonen 2016 that dense cities are using land use 
regulation as an exclusionary tactic. The 2016 report from BAE Economics. 
however. found low rates of litigation and infrequent use of EIRs.m 

C. How the limits of past research make it challenging to 
inform proposed legal reform 

Past research tells us that stringency in land use regu lation is correlated 
with certain outcomes- be it reduced housing supply and increased housing costs. 
or increased income segregation and spatial inequality. But it does not establish 
causation. nor does it identi fy which land use regulations. specifically. are 
correlated with these outcomes. It may be that increasing housing supply across 
multiple income levels or redressing spatial inequality within our urban 
communities is not as simple as drastically reducing regulation. And yet proposed 
legal reforms continue to target process. advancing solutions like reducing the 
number of approvals, more state oversight over local zoning decisions,m and 
CEQA reform. 224 Each of these elements of process serve important goals, like 
open government, public participation. and disclosure and mitigation of potential 
environmental harms. If we are uncertain which element of process increases 

222. See JANET SMITH-HEIMER ET AL.. supra note 194. A much Cctrlier study used a 
survey and found that responses indicated CEQA litigat ion is re latively rare. wi th fifty-eight 
percent of the responding communities reporting no CEQ/\ litigation between 1985-1990. 
See LANDIS. PENIJALL. OLSHANSKY & HUANG. supra note 42. at 90. Eighty percent or 
jurisdictions reported zero or one lawsuits within that fi ve-year timeframe. The authors 
estimated that across California. there is one lawsuit per 354 CEQ/\ reviews. Attempts to 
find demographic variables driving the variation across communities were unsuccessful: the 
only statistically significant correlation showed that CEQA litigation is more common in 
larger c ities. in white-majority cities. and in Democratic-majority cities. But this data 
predates recent CEQA streamlining initiatives as well as case law that made business. rather 
than environmenta l interests. easier to leverage. See e.g.. Save the Plastic Bag Coalition 254 
P.3d at IO 11 - 12 where the California Supreme Court refused to apply the federal "zone of 
interests·· test for CEQA litigation. 

223. For example. decisions at the state-level-although perhaps less biased towards 
local political power playcrs---could take much longer than decisions at the local level. See 
e.g. FISCHEL. supra note 5. at 276 (regional governance structures in Oregon and 
Washington have had mixed results. and New Jersey Mt. Laurel f'air Share requirements 
have failed to yie ld integrated demographic mixes). Research shows that Massachusetts 
Chapter 408 has heen effective. a lthough it is difficult to disentangle the coerc ive threat of 
state action with local incentives to construct affordable hous ing. See Carolina K. Reid. 
Carol Gallante & Ashley F. Weinstein-Carnes. Borrowing Innovation. Achieving 
Affordability: What We Can Leam fi'om lvfassachusetts Chapter 4013. TERNER C-m. FOR 

HOUSING INNOVATION (2016). 
224. See Dan Walters. Brown Talks CEQA Reform, hut Hasn '1 Done It. 

CALMATTF.RS (Aug. 2.2018) https://penna.cc/EF2X-VD2Y (discussing Governor Brown's 
call for comprehensive CEQA reform). Moderate reforms have succeeded in the legislature. 
See e.g. . A.B. 2341 20 17- 2018 Leg .. Reg. Sess. (Cal. 20 I 8)(reducing signi licance of certain 
aesthetic impacts); /\.B. 2782201 7-20 18 Leg .. Reg. Sess. (Cal. 2018) (allowing an EIR to 
discuss non-environmental henefi ts of a proposed project). 
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housing costs. or exacerbates or contributes to segregation or gentrification. 
eliminating or curtailing process may sacrifice one set of policy goals without 
achieving another. 

The research showing that permissive density does not equate with spatial 
equality is particularly troubling for California. California's signature housing 
legislation. the Housing Element of the General Plan. requires jurisdictions to plan 
for and zone for density to accommodate their portion of their regional housing 
need.225 In addition to well-noted problems. (for example, Housing Element law 
places no affim1ative production requirement on the jurisdiction beyond re­
zonings),226 this model implicitly assumes that density is a proxy for 
affordability.227 As the most recent work around exclusionary centrnl cities 
suggests. zoning for density does not necessarily result in opening up access to 
cities. as there are likely non-zoning barrie!·s to development within exclusionaiy 
central cities. 

More inquiry into how the land use approval process plays out within 
individual cities is therefore necessary to implement effective state-level reform. 
In essence, we are grappling with a series of local problems that have regional and 
statewide implications. Unlike surveys that often depend on generalizations across 
multiple jurisdictions and necessarily depend on perceptions of the regulatory 
process by the surveyed stakeholders, case studies can effectively unpack the local 
variation and the potential impacts of specific regulations with in these local 
contexts and ground-truth actual outcomes of land-use regulatory processes. And 
because land use planning has changed over the past twenty years, current data that 
reflects these changes is needed to explore these issues. 

Part Tl: Methods 

Crafting effective and targeted policy interventions to promote equitable 
infill development requires understanding what legal ban·iers to increased housing 
production exist; what legal tools afford meaningful participation in land use 
planning; and how current development patterns are affecting affordable housing 
opportunities within TOD areas or areas receiving substantial transit investment. 
Our study seeks to address these issues by examining whether local land use law 
and/or environmental regulations governing infill development individually. or in 
conjunction, present significant obstacles to equitable infill development. Based on 
our review of existing research (discussed in Part I) we hypothesized that: 

225. See C/\1 .. Gov'T. Corn:: § 65583 ct seq. The affirmati ve rezoning obligation only 
applies. however. if a jurisdiction has failed to meet certain obligation~- for example. by 
fo iling to zone for sufficient sites to meet its share of the Regional Housing Needs 
Assessment (RI INA) for the prior planning period. 

226. Paul G. Lewis, California ·s /-lousing Elemem Law: The Issue (}( l,oca/ 
Noncompliance I 0. Pun. POL ·y INST. OF CAI.. (2003). 

227. Id. (finding that "cities with significant housing unit goals are left with ... 
rezoning existing neighborhoods for higher density housing"). 
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I. There are significant legal, planning, and regulatory barriers to advancing 
equitable infill development within transit-accessible neighborhoods in 
high cost coastal cities: 

2. The most significant barriers will emerge in local land use regulations that 
limit or slow infill development in transit-accessible neighborhoods and 
1101 in state environmental regulation: and. 

3. State law aimed at incentivizing infill development in transit-accessible 
neighborhoods is applied differently (and sometimes ineffectually) within 
these local contexts. 

Based in part on these descriptive hypotheses, we also began with a baseline 
hypothesis that future policies to advance state-level GHG reduction goals in a way 
that also promotes equitable infill development will require policy interventions 
that meet a number of important requirements, including (a) accounting for the 
heterogeneity of local regulations; (b) accounting for varied application of state 
stream lining provisions (or varied planning practice) in relationship to the political 
culture and revenue demands of the specific local context; and (c) either are (i) 
constructed at the local level to advance equitable infill development in transit­
accessible locations; or (ii) are carefully targeted approaches to reducing local 
discretion over proposed infill development in transit-accessible locations that 
nonetheless protect the voice of vulnerable communities. minimize or prevent 
displacement of existing low-income residents. and ensure access to transit for 
future low-income residents. To test our hypotheses. we employed a case study 
approach that joins qualitative22R and legal research methods, employing 
overlapping phases of data collection and sequenced analysis.229 

A. Choosing study sites: focusing first on the Bay Area 

Our first phase of research involved selecting strong market charter 
cities230 of various sizes within California major metropolitan areas (specifically. 
urban core cities and first ring suburban communities) experiencing robust 

228. See JOI IN w. CRESWELi.. RESEARCH DESIGN: QUALITATIVE. QUANTITATIVE. AND 
MIXED MF.Tl·IODS APPROACHES. 185-204 (Vicki Knight ct al. eds .• 4th ed. 20 14). 

229. See ROBERT K. Y IN. CASE STUDY RESEARCI r: DESIGN ANIJ METHODS (SAGE 
Publications. Inc. 6th ed. 2014); BRUCE L. BERG & HOWARD L lJNF.. QUALITATIVE RESEARCH 
M ETI IODS FOR THE SOCIAL SCIENCES 325 (Pearson ed ., 8th ed. 20 11 ). 

230. Charter cities within Cal ifornia enjoy some freedom to legislate at the local level 
over " municipal affairs•· even if a connict with state law may exist under Article XI, sect ion 
5 o f the California Constitution. Although the California Constitution docs 1101 expressly 
define " municipal affair ... land use and zoning arc consistently c lassified as exempt from 
the planning and zoning provisions of the Cal i fornia Government Code. unless the city's 
charter indicates otherwise. See e.g. CAL. Gov·T CODE *§ 65803. 65860(d): City of Irvine. 
30 Cal. Rptr. 2d at 799- 800. 
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economic growth. The cities also needed to have transit accessibility or have 
capacity for TOD2J1 and be in high demand.m 

We began our work within the Bay Area. with a focus on San Francisco 
and San Jose. In 2015. the California Legislative Analyst's Office attributed high 
housing costs statewide in large part to the lack of housing supply in Cali fornia's 
coastal communities.m This report identified the San Francisco-Metropolitan 
Division ("MD") and the San Jose-Sunnyvale-Santa Clara MSA as having the first 
and second highest housing costs in the state in 201 5, respectively. Using American 
Community Survey data and California Department of Housing and Community 
Development's State Income Limits for 201 7. we selected additional cities within 
the San Francisco-Oak land-Hayward MSA and San Jose-Sunnyvale-Santa Clara 
MSA using multiple criteria, including: demographic criteria, (population size, 
average household income, percentage of the population I iving in poverty, and area 
median income), land area. and population density.234 To be considered for the 
study. each city needed a minimum population of 50,000 people and a minimum 
land area of 7 square miles.2-1s 

We used California's Regional Housing Need Allocation ("RHNA")236 to 
steer us towards jurisdictions that have transportation and other infrastructure in 
place or planned, and can sustainably suppor1 increased housing supply217 

including infill development.238 All of our first five selected cities face acute 

23 1. PETER CAL THORPE. URBANISM IN THE AGE OF CLI MATE CIIANGE (Island Press 
ed .. 2d ed. 20 I 0). 

232. MALO 1-IU,'SON. supra note 87. at 20: PAUL KNOX & LINDA McCARTHY. 
URBANIZATION: AN INTRODUCTION TO URBAN GEOGRAPHY (Pearson. 3d 2012). 

233. LAO REPORT. supra note 5. at 3. 
234. /\rca Median Incomes. or AM I. are provided by California's Department of 

I-lousing and Community Development Stille Income Limits. which provides income 
e ligibility criteria for affordable housing programs. See general~v. Memorandum from 
Jennifer Seeger, Assistant Deputy Director Division of Housing Policy Development to 
Interested Parties (.lune 9.2017). htlps://penna.ccff9EU-AK4E. 

235. Cities that arc too small (in population or land area) may not provide enough 
data for any meaningful analysis. 

236. RI IN/\ is a goal of housing production that each jurisdiction within the state is 
mandated to achieve through the local jurisdiction·s I-lousing Element or its General Plan. 

237. Senate Bill 375 mandates that each of the stale's 18 Metropolitan Planning 
Organizations develop a Sustainable Communities Strategy that links housing development 
with transportation investments. The Association of Bay Area Governments' (AUAG) 
Regional Housing Need Plan: San Francisco Bay /\rea 2014-2022. states its RHNA 
allocation methodology complies with S13-375 because it uses factors that ·'aim to expand 
housing and transportation options: increase access lo jobs, particularly for low-income 
workers: and promote housing growth in places with high quality services. such as parks 
and schools .. .. f withJ a fair share distribution between large cities and medium cities with 
high job growth and transi t access ... ReRional Housing Need Plan for San Francisco Bay 
Area: 2014-2022. Ass·N OP BAY /\REA Gov'TS at 3. https://perma.cc/B2Y6-9UCP. 

238. We used the RI-INA to identify areas with adequate infrastructure (or planned 
infrastructure) but are mindful of the potentially disparate racial impact of housing 
a llocation. See Press Release. Haas Institute for a Fair and Inclusive Society. New Research 
Shows Racial Disparities in Bay Arca I lousing Allocation Methodology (Aug. 23. 20 17). 
h1tps://penna.cc/VRL8-!1WED. 
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affordability issues, and all cities have complex land use approvals processes that 
typify the type of "stringent" regulation called out by existing research. Our first 
five cities were San Francisco. San Jose, Oakland. Redwood City, and Palo Alto.23'1 

B. Analyzing the law: creating planning and development 
ordinance summaries 

We first researched local ordinances and planning code provisions most 
relevant to residential/mixed use development approvals, starting with the most 
macro planning tools (the General Plan) and then drilling down to the micro level 
(use and development conh·ols). We created a summary of planning and 
development controls in each jurisdiction. including permitted and restricted uses. 
height limitations within specific neighborhoods, maximum commercial and 
residential density and lot coverage. minimum parking requirements. exactions. 
and other dedication requirements. We also identified and cataloged all 
characteristics of local processes that would appear to increase affordable housing 
supply within the city. or preserve existing affordable housing, including 
inclusionary housing ordinances. local referenda to generate affordable housing 
supply, rent stabilization ordinances, anti-demolition ordinances. and 
neighborhood planning that taps into state-level streamlining initiatives. This step 
also identified the extent of a jurisdiction's ''as of right" development- meaning 
development that does not require a discretionary permit rrom a local approval 
body. For the vast majority of developments that require a discretionary approval. 
these code summaries also helped identify general approaches to density and other 
building fonn controls that drive the discretionary approval process, the internal 
process for obtaining a building entitlement, and the extent to which cities use long 
tenn planning to expedite environmental review. These summaries informed 
development data col lection. later analysis, and interview questions. 

C. Analyzing the pro_jects: building the entitlement database 

After completing the planning code summary for a city, we built a 
database for each selected jurisdiction that allows us to analyze land use and 
environmental review requirements for residential developments along with 
important characteristics, such as time to entitlements completion and s ize. This 
process required an emergent design, and went through three iterations to address 
variation in data access across cities and newly available data. 

I. Defining five or more residential units 

We chose the five-unit threshold in order to capture projects that most 
impact California's housing and climate goals. The five-unit threshold docs not 

239. We limit our findings in lh is ar1 icle to these five citit:s. but arc currt:ntly 
completing research within Los Angeles. Long Beach. Pasadena. and Santa Monica. 
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capture scattered site single-family homes. duplexes, or accessory dwelling units 
that are not developed as part of a larger development project. These scattered 
developments move through entitlement differently: they do not consistently 
present the type of dense infill development that can be the subject of the policy or 
political debate. and likely warrant their own research study.240 

We have gathered data on single-family subdivisions or duplexes where 
they are part of a larger development that produces more than 5 units of housing 
because on net they are adding substantially more housing and density than what 
was there before (typically vacant or commercial land in our project years). This 
in tum, potentially advances housing supply and climate goals. For example. 
Oakland's mini lot ordinance allows a developer to subdivide a single lot to create 
"mini" lots that would not otherwise satisfy minimum lot requirements.24 1 

Developers in our data years used this process frequently to subdivide a lot that 
would normally only permit one or two s ingle-family homes to create five or more 
single-family homes. This is an important process that significantly densifies 
neighborhoods. 

We included all projects that contained an addition of five units to the 
housing stock. We did not net out demolished units from the new addition o f units. 
Frequently, the exact number of units being demolished was not available. so for 
consistency, we chose to capture that the pr~ject would include demolition but 
disregard demolished units for the purposes of total unit count. For example. a 
proposal to demolish a duplex and replace it with a ten-unit bui lding would be 
counted as ten units, not eight units, although we would also capture that the prior 
use was residential and involved demolition. If the proposal was to add five or 
more units to an existing residential development, we would not count the existing 
units in the total unit count. This would apply where there was a proposa l to the 
convert commercial space to residential units in an existing mixed-use building, or 
build new units on a vacant portion of a residential site. These types of 
developments occurred infrequently in our database years. 

We defined residential units broadly, encompassing live-work spaces. 
single room occupancy hotels, deed-restricted affordable housing, and student 
housing. We did not include facilities for the elderly dedicated to providing 
medical care or hospice care. We also did not include residential facilities 
constructed by hospitals to house patients' families. 

240. The entitleme nt processes for individual sing le-family homes and duplexes arc 
quite d ifferent than for larger projects. Individual homes and accessory dwelling units go 
1hrough more streamlined processes than larger developments. frequently because they 
don·t requi re the land divisions that a larger single-family subdivision would require. See 
infra Figure 4: see also S.B. 1069.2015-20 16 1,cg .. Reg. Sess. (Cal. 20 16): A.B. 2299. 2015-
2016 Leg .. Reg. Sess. (Cal. 20 16) (streamlining approval processes for accessory dwelling 
units). 

241. OAKLANDMUNI.C0DE§ 17. 142.0 10. 
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2. Defining project years: 2014, 2015, and 2016 

We included projects that received all the entitlements necessary to file 
for a building pennit in 20 14. 2015, and 2016. Entitlement includes any 
discretionary planning approval. including subdivision approvals. 

We chose our project years in order to minimize impact from the Great 
Recession years, but many jurisdictions extended pre-Great Recession entitlements 
during our study years. We did not count entitlements that were extensions of prior 
approved projects in our database. Post-entitlement developer-initiated 
modifications present a related issue. Sometimes a developer will receive an 
entitlement and then seek to modify it months or years later. We do not include the 
modification in our time frame calculations because it may not be reflective of 
planning process or law, but instead external factors related to the developer. Some 
data related to the Great Recession impacts could not be excluded. San Jose 
frequently uses the PUD Process, which begins with a rezoning later follow by a 
Planned Development Permit. In some instances, the delay between the rezoning 
and the permit was many years. This might be related to the Great Recession, but 
without more data it was impossible to solely attribute the delay to economic 
circumstances. 

For appealed projects, we used the date of the original approval and not 
the date the project was upheld on appeal. Some jurisdictions have large appeals 
dockets and appeals are not always heard within a certain statutory timeframe. We 
wanted to ensure we were measuring the planning process, not how long it takes 
to schedule and hear an appeal. That being said, we are analyzing timeframes for 
appeals resolutions that will be forthcoming in future publications. 

For jurisdictions that bifurcate more than one pr~ject approval- San Jose 
for example-we use the earliest application date and the latest approval date to 
bookend the entire process. San Francisco also differs from the other Bay Area 
jurisdictions in two impm1ant respects. The San Francisco Planning Code gives the 
Planning Commission the power to hear an appeal of a building pern,it 
application.242 This process is known as Discretionary Review, and it was initiated 
for ten projects during our timeframe. Unlike the appeals process, Discretionary 
Review is internal to the approvals process in that it remains within the purview of 
the Planning Commission, as opposed to the Board of Supervisors or the Board of 
Appeals. The Planning Commission did not resolve Discretionary Review for six 
of these projects during our timeframe. which means none of them could have filed 
for a building pen11it in our project years. Thus, we could not include these projects 
in our final database. These projects are also small. 38 units on average, and highly 
unlikely to affect our overall data. Subdivision presents an additional issue. Unlike 
other jurisdictions that typically approve the Tentative Map (for both horizontal 
subdivision and condominium/airspace subdivis ion) concurrently with the 
underly ing land use approvals, in San Francisco. we frequently observed Tentative 
Map approvals for condominiums that occurred months to years alter the approval 
of the underlying entitlements. Unlike other jurisdictions where the Planning 

242. S.f-. MUNI. CODE§§ 3 I l(d): 3 I 2(e). 
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Department usually manages subdivis ion review, in San Francisco the Department 
of Public Works primarily manages the Tentative Map approval process.24:i While 
Tentative Maps are an important part of the residential development process. we 
did not want to inflate planning approval timeframes due to factors outside the 
Planning Department's control. Thus for San Francisco. we only included 
subdivision approvals necessary to pull a building pennit (for example. lot merger 
or horizontal subdivision) and not condominium maps that can be approved after 
obtaining a building permit. While projects that obtained condominium maps 
figure in our total approval counts. they do not factor into our overall approval 
timeframes. 

San Francisco's response to the dissolution of the Redevelopment 
Agencies in 20 I I also creates a distinct entitlement path that differs from the other 
selected jurisdictions.244 San Francisco designated a successor agency- the Office 
of Community Investment and Infrastructure ("OCll")-after the dissolution of the 
Redevelopment Agencies in 2011 to fulfill the former Redevelopment Agency's 
outstanding obligations.245 These obligations include development in 
redevelopment areas like Mission Bay, Transbay, and Bayview Hunters Point.24" 
This entity is legally distinct from the City of San Francisco.247 OCII approves the 
entitlement of new developments within these plan areas pursuant to protocols 

243. See S.F. Department of Public Works. Subdivision Regulations* IV(D)(2015) 
(describing that once Planning issue~ the CEQA determination. "the Director of Public 
Works sha ll approve. conditionally approve. or deny the application within 50 days ... ·'). 

244. The Community Redevelopment Act gave local governments the authority 10 

declare areas as bl ighted and in need of urban renewal. which enabled the city or county to 
distribute most of the growth in property tax revenue for the project area to the re levant 
Redevelopment Agencies as tax-increment revenues. See CAL. HEALTH & SAFETY CODE** 
33020 ct seq. In 2011. the California legislature dissolved the Redevelopment Agencies. See 
A.11. X 126.2011-2012 (01I.2011 ). Dissolution has severely constricted local governments· 
abi lity to finance affordable housing. See Casey Blount et a l.. Redevelopmenl Agencies in 
California: /-listo,y, Bene.fils. Excesses. and Clornre 7 (Working Paper No. EMAD-2014-
0 I. 2014). hllps://www.huduser.gov/portal/publications/Rcdcvclopment_ WhitePaper.pdf 
(estimating a statewide average annual loss of 4.500 to 6.500 new affordable units). 

245. San Francisco. Cal.. Ordinance 11-1 2 (Jan. 26. 2012) (resolution transferring 
Redevelopment assets to successor agency): San Francisco. Cal.. Ordinance 215-12 
(September 25. 2012) (resolution designating Office of Community Investment and 
Infrastructure as successor agency). 

246. See Office of Community Investment and lnlrastructure. Affordable Housing 
Produclion Report Fiscal }'ear 2016-2017 2. httpsJ/sfocii.org/sites/default/files/20 17% 
20A NNUAL %20REPORT%20-%20FY%20 I 6%20- I 7%20FINAL.pdf. Outstanding 
obligations include the major approved developments in Hunters Point 
Shipyard/Candlestick Point. Mission Bay North and South and Transhay: disposition of 
former Redevelopment assets: and ensuring the development of affordable housing in the 
major approved developments. 

247. See San francisco. Cal .. Ordinance 2 15-1 2 *3 (September 25. 2012). 
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outlined in each plan area document.248 OCII also utilizes remaining tax increment 
funds within the plan areas to fund affordable housing development.249 

The OCII approval process differs from projects approved through the 
Planning Department. The process varies depending on the Redevelopment Area, 
but generally OCII in partnership with a horizontal developer- which can be a 
public or private entity-selects the vertical developer for each parcel within the 
plan area.250 Once the developer is selected. the developer submits a Basic Concept 
Plan that is responsive to the highly prescriptive design standards set forth in the 
area plan.251 After approval of Basic Concept Plan, the developer submits for 
Schematic Review, which the agency must approve within 45 days of its 
submission.252 In approving the schematic design, OCI! makes CEQA 
detenninations based on the master EIR for each Redevelopment Area.253 

248. See generally. San Francisco Orlice of Community lnveslment and 
Infrastructure. Mission Bay North Design Review and Document Approval Procedure. 
https://sfoci i.org/sitcs/default/fi les/Fi leCenter/Documcnts/771-DR DAP%20MBN. pdf: San 
Francisco Orlice of Communily Investment and Infrastructure. Mission Bay Soulh Design 
Review and Document Approval Procedure. ht1ps://sfocii.org/sitcs/dcfaull/!iles 
/FileCenter/Documents/772-DRDAP%20MBS.PDF. 

249. See Office of Community Investment and Infrastructure. Affordable Housing 
Produclion Rcporl Fiscal l'ear 20/6-2017 2. 

250. A horizontal developer builds out all the required infrastructure for a 
development: the vertical developer constructs the improvements. See e.g. li-an.~bay 
Uedeve/opmenl l'rojec1 !111pleme111a1ion Agree111en1 3. hllps://sfocii.org/sites/defaull/filcs 
/Fi leCenter/Docu mcnts/403 9-TB %20 Im plemental ion%20i\grccmen t_5. 2006F u I ly%20Exe 
eutcd.pdf (·'Under the Cooperative Agreement. City and Authority title to the State-Owned 
Parcels is subject to a deed restriction requiring thal any such parcel may he sold for 
development only when" certain financial conditions arc met): First Amendment to Mission 
Bay South Owner Participation Agreement (Feb. 17. 2004), hllps://sfocii.org/sites/default 
/fi lestrilcCenler/Documcnts/4089- I 5%20MBS%20OPA %20 Amendmen!s%20 I %262.pdf 
(detailing obligations of Redevelopmenl Agency and Master Developer for Mission Bay 
South). 

25 1. San rraneisco Office of Community Investment and Infrastructure. Mission 
Bay South Design Review and Document Approval Procedure 7- 10: https://sfocii.org/ 
si tes/default/ft lestri lcCenter/Documents/772-DRDA P%20MBS. PDF. These prcscripti ve 
design standards arc known as the " Design for Development.'' 

252. See e.g.. San Francisco Office of Community Investment and lnfrastruc1ure. 
Mission Bay South Design Review and Document Approval Procedure 7-9, hltps://sfocii. 
org/s ites/defau I I/Ii les/F i leCenter/Docu rnents/772-D RD AP%20M BS. PDI .-. 

253. San r-rancisco Office of Community Investment and Infras tructure. Mission 
Bay South Design Review and Document Approval Procedure 3. https://sfocii 
.org/sites/default/ files/FileCenter/Documents/772-DR.DAP%20MRS.PDf. 
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OCII is approving a substantial number ofunits.254 including the majority 
of San Francisco's affordable housing units.155 Our calculations in this paper do 
not include this process for several reasons. First, within our selected jurisdictions. 
no other successor agency is approving residential development entirely outside 
the jurisdiction 's Planning Department. Omitting this pipe! ine of units enables us 
to provide a comparison of planning and entitlement processes by type and number 
of approvals; the OCII process would be a standalone process within our analysis. 
Second. this process is s lowly being discontinued. By law, successor agencies 
cannot continue beyond the current redevelopment plan areas; redevelopment 
dissolution law requires obligations to sunset once the outstand ing obligations are 
fli lfi lled.m Finally, these projects are not tracked within the Planning Department, 
and OCII has more limited data tracking than the Planning Department, so the type 
of data required to attempt analysis (in terms of number of total units entitled. 
number of approvals and timelines) is unavailable.257 OCil's unique approval 
process wi ll, however, be discussed in future publications as we continue to gather 
the required data, as it may be an example of expeditious approvals of affordable 
housing development that should be contemplated (even as redevelopment is being 
discontinued). 

Phased projects present an additional complexity for measuring project 
time frames. Most notably Oakland entitles many projects under a single master 
EIR and Development Agreement that is phased over many years; in some cases 
phased projects crossed decades. Prior to filing for a building permit for each 
phase. the developer must obtain final design review from the City. For these 
projects, we did not measure the entire process from the date of the application for 
the master EIR and Development Agreement because the project was intentionally 
desi1:,rned to be phased. In other words. the delay is not a product of law or planning 
process but rather market economics. This is consistent with the way we measure 

254. See San Francisco Office or Community Investment and Infrastructure. 
Transbay Neighborhood (Transbay Project Area). hltps://sfocii.org/sites/defaul t/filesrr 
8%20PrQject%20Area%20Summary%20Sheet%200 I 0418.pdf (slating that the Transbay 
redevelopment plan will lead lo 4. 150 new housing units, 35% of which will be affordable): 
San Francisco Office of Community Investment and Infrastructure. Bayview Hunters Point 
Redevelopment Projects and Rezoning fEIR Summary S-3. https://sfocii.org/sites/default/ 
liles/ ftp/uploadcdfiles/Projects/B VI-IPFEIRSum.pdf (estimating 3. 700 net new units in the 
Bayview plan area): See San rrancisco Office ol'Community Investment and lnfra~tructurc. 
Mission Bay. https://sfocii.org/mission-bay (stating Mission Bay redevelopment area will 
produce 6.404 new housing units, 1.806 of which arc affordable). 

255. See Off1ce of Community Investment and Infrastructure. Affordable !lu11Sing 
f'rod11clio11 Repor/ Fiscal l'ear 2016-201 7 4 (noting that 552 funded affordable housing 
units and 51 inclusionaiy units were completed in fiscal year 2016-2017). 

256. See Cal. llcalth & Safety Code § 34 179. 7 (specifying final conditions for 
completion of enforceable obligations and Redevelopment dissolution). 

257. The data is unavai lable primarily because the current data tracking system in 
San Francisco tracks planning entitlements not approvals from OCII. Although overall 
production counts arc available for these redevelopment plan areas. additional work is 
needed to identify timelines and to disaggregate approvals on annual basis. We note that 
San Francisco has worked to make all relevant data points available to faci litate future 
comparative analysis of housing production .. 
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time frames for projects entitled under a Specific Plan- the developer's 
entitlement app lication kicks off the entitlement process. not the adoption of the 
Specific Plan. 

Finally. some developers will obtain a project approval and later withdraw 
it. with the intent of filing for a new application. Despite the fact that this approval 
was later withdrawn. we still count the entitlement in our database because it 
successfully completed the planning process, regardless of whether it will ever be 
built. 

3. Extracting the project data 

To collect this data. we reviewed a jurisdiction's website to see what 
infomiation could be readily obtained by reviewing public notices for all 
environmental review documents, lists of approved developments, parcel 
infonnation maps. among other relevant information. We also searched property 
addresses within a jurisdiction's database to gather parcel-level information. such 
as lot size. census tract, and assessor data. To obtain information on property tax 
assessment and land transaction records, we searched by street address in 
Lexis/Nexis Public Records. We tracked any obvious holes in the data to confinn 
with planning depaitment staff, and in some cases, we requested additional data 
through public records requests. 

To analyze how each residential development of five or more units 
navigated the entitlement process. we gathered approximately twenty-five 
characteristics per development. relating to cu1Tent site usage, proposed project 
characteristics, types of entitlements and environmental review, and approval 
timeline. including appeals. Where projects received more than one entitlement. 
we noted all entitlements. which is why the total land use approvals per jurisdiction 
are far greater than the number of projects. Similarly, many jurisdictions processed 
projects under more than one CEQA pathway- combining multiple project-based 
exemptions or a project-based exemption with review that tiered off a prior 
document. Depending on the accessibility of public data, these characteristics are 
drawn from project approval documents, zoning geographic info1111ation systems 
("GIS"), tax assessor records, and city council and planning commission meeting 
minutes. This data revealed how local governments apply their planning code and 
other relevant ordinances at a micro level. 

We entered this project specific data into an excel spreadsheet, retaining 
assigned project identifiers, all original descriptors, dates, and all unit counts. We 
then assigned a numeric code to specific project characteristics, use of local land 
use processes, and types of environmental review documents/exemptions to enable 
analysis of timeframes and frequency of certain approval types. To determine 
timeframes, we counted days from the application file date through the approval 
of the last discretionary entitlement, and then converted them into months by 
dividing by 30.5. 

To provide a comprehensive assessment of all litigation against the 
entitled development projects of five or more units. we searched state and county 
records to identify all writs filed against each ofour selected cities in the timeframe 
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of20 14 through 20 17. We then pulled the records associated with litigated projects 
of five or more residential units entitled during our study period. 

To spatially analyze this data, we mapped all city bmmdaries using data 
available from the city (San Francisco. Oakland) or Stanford's Digital Repository 
(San Jose. Redwood City. Palo Alto). Mapping of San Francisco plan areas uses 
GIS data from the San Francisco Planning Department. Area plan polygons for 
Redwood City, Oakland. and San Jose use georeferencing planning documentation 
maps to street centerline data for each municipality. BatchGeo provided geocoding 
for project addresses. 

Figure 2: Project Characteristics 
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Permit , Rezone. 
General Plan 
Amendment. 
Planned Unit 
Development. 
Density Donus. 
Historic 
Resources]. i\ lso 
track reason for the 
cntlllcmcnt [e.g .. 
heiglll increase. 
Fi\R increase. etc.] 

fimrlin<' 

• Time from 
Entitlement 
Application 10 
Approval: segment 
approvals of 
cnt itlcments and 
CEQi\ if 1101 

combint.'<l 
• Appeals (if any). 

date of appeal. 
appeal outcome 

• Building Pennit 
Status 

We then conducted initial analysis of our residential development 
database to identify possible entitlement patterns and infonn the scope of 
interviews. We identified the land use characteristics that appeared to be associated 
most frequently with protracted development approval timelines, as well as the 
development characteristics that appeared to be associated with contentious 
approvals processes. This analysis yielded potential patterns of either accelerated 
timelines, protracted timelines. or contentious approval processes for residential 
development within certain areas. 

We supplemented gaps in available on line data with requests to planning 
staff officials. After the publication of our first working paper in Febntary 2018,258 

San Francisco Planning Department provided us with more data. which enabled us 
to add ten developments that were not previously in our database. While 

258. Moira O'Neill. Giulia Gualco-Nelson & Eric Biber. (iettinR it Right: F.xami11ing 
the loco/ land Use Entitlement Process in Cal!(ornia to fnform Policy and Process 
(Working Paper Feh. 2018). hltps://perma.cc/P68H-XY5E. 
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researching appeals, we discovered another large discrepancy with Oakland, which 
led us to add twenty-three new developments to our database that were not 
available to us when performing our initial search. Still. for reasons described in 
Part Ill. Oakland data access is limited. Of the ninety total developments in 
Oakland, we were only able to obtain final approval documents for forty-nine of 
these developments. San Jose also dropped two projects since the time of our prior 
paper due to duplicate projects that had separate entitlements filed under different 
addresses. While these new projects influenced the entitlement rates in these 
jurisdictions. they did not significantly alter our findings. 

D. Diving deeper into local context: in-depth interviews with 
key informants 

To explore how law is applied in ways that project-level data could not. 
alone, reveal, we conducted in-depth interviews with key informants from each 
jurisdiction we chose to study. Building on our professional expertise in the field 
of land use. we used purposive sampling259 to generate a list of potential 
participants across four stakeholder groups across all five cities: ( I) pub I ic agency 
staff (including local planning staff. housing and community development staff, 
and city attorneys). (2) developers (market-rate and non-profit affordable), (3) 
community-based organizations and advocates. and (4) consultants (design. legal. 
and entitlement).260 We identified seventy potential interview participants through 
examination of websites. professional repo1ts. and project-level data. We 
successfully recruited twenty-nine participants for in depth interviews, with at least 
one participant within each stakeholder group and within each city. Some 
participants sat for more than one interview and had more than one role. which is 
why the totals do not add up to twenty-nine. 

259. /\ llhough not engaging with a ~urvcy tool. we wanted lo make sure that the 
participants were in some way representative of both stakeholders that directly interact with 
entitlement processes and stakeholders engaged with local-level policy reform tha1 directly 
influences entitlement processes within these five cities. We therefore considered various 
forms of "sampling'' used in survey methods when constructing our research design. See 
Purposive Sampling. in ENCYCLOPEDIA or SURVEY RESEARCH M ETHODS (Paul .I. Lavrakas 
ed .. 2008). http://mcthods.sagcpub.com/referencc/cncyclopcdia-of-survcy-rcscarch-mcthod 
s/11419.xml. 

260. In some cases. a single participant could represent more than one stakeholder 
group. In some instances. individuals we interviewed worked in. or for. 1wo or more of the 
cities within our group of five. 
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Figure 3: Research Interviews by Category 

Public Developers Community- Consultants Total 
Agency Based 
Staff Organizations 

/Advocates 
San 
Francisco 3 4 2 3 12 

San Jose 
3 2 3 4 12 

Oakland 
3 3 2 I 9 

Redwood 3 
City 3 3 2 II 

Palo Alto 
3 3 3 4 13 

Total 
15 15 13 14 57 

We conducted semi-structured interviews261 with open-ended questions 
to collect perceptions of: the j urisdiction's approvals process, land use taxonomies 
that contribute most to delays and cost. the role of community in the public 
approvals process, social-economic-political factors that shape development 
patterns including important context (such as the local political climate and 
community tensions at play). and technical details not immediately obvious in the 
development data. We concluded interviews by sharing preliminary findings from 
our datasets with participants to gather feedback. 

We transcribed our interviews verbatim and used open coding262 to 
identify themes that emerged from the interviews. We then analyzed the interviews 
to identify perceptions about both local and state-level obstacles to advancing 
equitable infill development and whether proposed (and relevant) statewide 
legislative action might succeed in reducing time lags caused by local regulato1y 
processes and the potential trade-offs (if any) of reducing those time lags. We then 
triangulated the data from our planning and development code summaries and 
development database (including identified patterns within the project-level data) 
with the themes emerging from interviews to test potential explanations of patterns 
and themes that we extracted from the interviews. 

26 1. See BERG & LUNE. supra nole 229. at 112- 14. 
262. See BERG & LUNE. supra note 229. at 364- 72. 
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Part UI:Findings 

While our research continues. and we will be adding jurisdictions to our 
data set, we can provide an overview of completed research within our first Bay 
Area jurisdictions. 

A. All residential development of five or more units is 
discretionary in these cities, and each city imposes 
discretionary review at multiple points in the entitlement 
process 

All five jurisdictions we examined require discretionary review for 
res idential developments of five or more units. These discretionary review 
processes apply even if these developments comply with the underlying zoning 
code.263 Four of these cities use aesthetic controls as a primary discretionary review 
mechanism. Oakland uses Design Review,264 whereas Redwood City and Palo Alto 
employ Architectural Review.265 San Jose chooses to use a Site Development 
Permit.266 Among these five cities. San Francisco is unique in that it does not 
impose design or site development review on all projects. But San Francisco. 
through its city charter, imposes discretionary review on all proposed projects.267 

Absent its city charter that renders building permits discretionary, San Francisco 
would have pem1itted as of right nine projects - each ranging from eight to sixty­
seven units. As Figure 4 shows, no other planning code in our case studies would 
permit this level of development without a discretionary approval. This is an 
example of how a charter city can impose discretionary review through a 
mechanism outside of the fomrnlized planning and zoning process. 

263. r-or a discussion of discretionary review. see Part I supra note 34. 
264. OAKLANDMUN!.C0DE§§ 17.136.040(3)-{4). 17.136.025(B)(l)(d). 
265. REDWOOD CITY MUNI. CODE § 45.2(/\): PALO ALTO M UNI. Corn, § 

I 8.76.020(b)(2)(B). 
266. SAN JOSE MUNI. CODE § 20. I 00.0 I 0. 
267. A city chai1cr is the constitution for that local governmenl. The provision of San 

Francisco·s charter rendering all permits discretionary can be found in S.F. Bus. AND TAX 

REGULATIONS Corn,§ 26(a). 
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Figure 4: Discretionary Review of Developments Consistent with Zoning 

Jurisdiction Primary Discretionary Review Residential Developments 
Mechanism Exempt from Discretionary 

Review 
San Francisco Building Permits None 
San Jose Site Development Pennit Single-family homes m 

limited circumstances.268 

Redwood City Architectural Permit One-story single-family 
homes and duplexes 

Palo Alto Design Review Up to two single-family 
homes and two duplexes.269 

Oakland Design Review Secondary units 

It is also notable that within these five cities. the total numbers of land 
use/planning approvals are greater than the number of overall development 
projects in each jurisdiction. A single project might need to obtain Design Review 
approval and a Minor Variance from the Director of the Planning Department and 
a rezoning from the City Council.27° Figure 5 illustrates. This requires a project to 
navigate multiple levels of local government review, which means that there is 
more than one step in the approval process that would pull the project within the 
scope of local discretion and trigger environmental review. It should also be noted 
that if development requires the subdivis ion of land into smaller parcels, additional 
discretionary review by local governments generally applies as well. which is 
accounted for in these numbers.171 As Figure 5 also shows, the number of 
discretionary reviews per project does not differ dramatically across our 
jurisdictions, with Redwood City requiring. on average. the highest number of 
discretionary approvals.m 

268. To he exempt from site development permits. single-family homes must meet 
height. f /\R. and lot size requirements and cannot be located in riparian areas. SAN JOSE 

MUNI. CODE § 20. I 00. 1030(AHC). 
269. To quali fy for design review exemption. lhe proposed development cannot he 

localed in a conscrvalion zone. PALO ALTO MUNI. CODE§ I 8.76.020(b)(2)(D). 
270. See S.F. MUNI. Corns § 305 (limit ing review of variances to the Zoning 

Administralor and 11onrd of /\ppcals). In practice, many jurisdictions do permit concurrent 
review of entitlement applications. See e.g.. SAN JosE MUNl. Com; * 20. 100.140 (permitting 
concun-ent review of multiple entitlement applications); OAKLAND MUNI. CODE § 17. 
I 36.040(D) (permitting lhc Director to refer design review applications to the Planning 
Commission when coupled with certain types of variances). 

271. For more information on subdivision. see supra notes 38-39. 
272. To determine lhe number of discretionary approvals required per jurisdiction. 

we caleulale total approvals and divide by the number of projects and then add one extra 
approval for CEQA. 

50 



O'Neill. Gualco-Ncl~on, Biher. 2019 

Figure 5: Types of Discretionary Re,•iew per Jurisdiction 

San San Palo Redwood 
Entitlement Tvoes Jose Franclsco Oakland Alto Cltv 
Site Development 
Penn it/Design 
Review 13 0 89 5 9 
Planned 
Deve lopment Permit 50 5 9 0 4 
Conditional Use 
Pennit ("CUP'') 0 33 55 0 I 
Tentative Map 
Permit 36 59 33 4 8 
Rezoning 46 4 I 0 0 
Historic 
Preservation 
Permit/Certificate of 
Aooropriatencss 3 2 0 I 4 
GP Amendment 5 I 0 0 0 
State or Local 
Density Bonus I 3 2 0 I 

Specific Plan Pennit 0 50 0 0 4 
Specific Plan 
Exception 0 32 0 0 0 

Variance 0 34 39 3 I 

Development 
Agreement 0 0 0 0 4 
Other Aooroval 4 6 I 0 0 

Total 158 229 229 13 36 
Average Approvals 
ver oroiect 2.43 2.41 2.54 2.60 2.77 
Average Approvals 
with CEOA 3.43 3.41 3.54 3.60 3.77 

B. Four of these cities are all employing state-level statutory 
provisions to facilitate and expedite environmental review 
for developers 

State law allows cities to take a diverse range of approaches to comply 
with CEQA requirements.273 EIRs- the most onerous form of CEQA review 

273. ror a discussion of the various environmental review options. see supra Pnrt 
1./\.2. 
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occurred infrequently across all jurisdictions.274 Relatively few projects within 
these five cities require a full El R process primarily because jurisdictions are taking 
advantage of project- or tiering-based exemptions.275 The figure below 
demonstrates that exemptions are the most common type of CEQA review for 
projects in most jurisdictions. with EIRs and MNDs in second and third place, 
respectively.276 The most common fonns of project-based exemptions included the 
Class 32 (infill). Class 3 (small strnctures), and Class I (existing faci lities) 
exemptions discussed in Part I supra. 

Figure 6: Percentage of Projects by CEQA Review Type 

San San Redwood 
Jose Francisco Oakland Citv Palo Alto 

Exempt 
(Tierinl!) 46% 69% 106% 69% 0% 
Exempt 
(Project 
Based) 3% 11% 83% 15% 40% 
ND 2% 2% 0% 0% 0% 
MND 46% 9% 0% 8% 20% 
EIR 22% 8% 3% 8% 40% 

Even when adjusting by number of units, relatively few units go through 
El Rs with the exception of Palo Alto; however, more units are going through EI Rs 
than MNDs. Additionally. more units go through tiering than project-based 
exemptions. with the exception of Oakland. 

274. These are similar findings with I .ANDIS ET AL.. supra note 168. at 99. I 05. 
275. Pora discussion of tiering. see supra Part I.A.2. 
276. As discussed below. a single project can undergo more than one type ofCEQI\ 

review. Figures 6 and 7 do not back out these pro.iects that receive multiple exemptions. 
which is why the percentages exceed I 00 percent of the total number of projects and units. 
Oakland in particular will apply multiple tiering and project-based exemptions to a single 
project. 
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Figure 7: Percentage of Units by CEQA Review Type 

San Redwood Palo 
San Jose Francisco Oakland Cin Alto 

Exempt 
(TicrinfJ) 54% 64% 89% 89% 0% 
Exempt 
(Project 
Based) 0% 3% 52% 9% 7% 
ND 0% 3% 0% 0% 0% 
MND 14% 11% 0% 1% 3% 

EIR 49% 24% 9% 1% 90% 

Four of these jurisdictions appear to be making good faith efforts to 
engage in strategies that link housing and jobs to transportation and facilitate 
environmental review for developers. This means that each of these four cities is 
tapping into state-level statutory provisions designed to promote sustainable 
development by doing the bulk of the work to comply with CEQA. rather than 
imposing additional time and costs on developers. For example. the vast majority 
of relevant projects entitled within San Francisco and Oakland are also within 
specific plan areas that rely on these state-level statutoty provisions to facilitate 
environmental review.277 

277. For similar findings in the prior literature. see LANDIS F.T AL .. supra note 168. at 
I 07--08. 
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Figure 8: San Francisco Proj ect Locations and Prior Uses27R 

Prior Parcel Use: •Vacant ACommcrcinl ■ Residential •Unknown 

□Area Plans 
1 mile: 

278. T hi~ map docs not include residential development that OCll would be 
responsible for: however. this development is occurring in the eastern pan of San Francisco. 
which does not alter our analysis that permissive density is not spread across the City evenly. 
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Figure 9: San Jose Project Locations and Prior Uses 

Prior Parcel Use: • Vacant • Commercial ■ Residential •Unknown 
2 miles 

Figure IO: OakJand Project Locations and Prior Uses 

Prior Parcel Use: •Vacant • CommerciaI ■Residential 2 milos 

Specific Plan Arens: D Lake Merritt O West Oakland □Broadway Valdez □Downtown 
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Figure I I: Redwood City Project Locations and Prior Uses 

Prior Parcel Use: •Vacant ACommercial ■ Residential •Unknown 

[=:J Downtown Precise Plan 

Figure 12: Palo Alto Project Locations and Prior Uses 

Prior Parcel Use: • Vacant • Commercial ■ Residential 
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C. Use of CEQA exemptions varies across cities 

Like the discretionary review mechanisms discussed above. many 
projects in Oakland are receiving multiple CEQA exemptions. which leaves open 
the question of why planners take these additional measures. Interview data 
suggests planners are doubling up on CEQA exemptions to forestall against 
perceived political challenges to the project. lfa project qualifies for more than one 
CEQA exemption, planners will evaluate the project under each possible 
exemption. Other jurisdictions. however. rarely make use of exemptions outside of 
tiering situations. For example. given that most development in these jurisdictions 
is infill. the fact that so much development receives the Class 32 exemption in 
Oakland. but not San Francisco or San .lose. is peculiar. Interview data also 
indicates that within Palo Alto, Redwood City, and San Jose there may be some 
confusion within planning departments and amongst developers about which types 
ofCEQA documents are the most legally vulnerable on appeal. Perception of legal 
defensibili ty may in tum inform decisions on which type of CEQA review to 
undertake. 

Analyzing project size as a function of CEQA. data shows that projects 
with El Rs in these five cities generally tend to be larger than projects that undergo 
other types ofCEQA review. All jurisdictions with the exception of Redwood City 
prepared an EIR for their single largest project. Nonetheless. the projects going 
through the exemption process are not small. averaging over fifty units for four of 
our five jurisdictions.219 

Yet significant inter-jurisdictional variations still persist.2RO Projects that 
received a project-based exemption in Oakland are on average. twice the size as 
projects that received a project-based exemption in San Francisco. In Redwood 
City. projects that use tiering are larger than projects that use tiering in both San 
Francisco and Oakland. Figure 7 shows that even with a larger mean size for El Rs, 
El Rs arc a small fraction of the total capacity being entitled in most jurisdictions. 

279. Cf Hernandez. Friedman & Del lcrrcra. suµra note 219. at 31 (''the 
overwhelming majorily of CEQA compliance documents. however. involve the use or 
restricted regulatory exemptions for extreme!) minor prqjecls. such as repairing single­
family homes. acquiring park lands. making minor modifications to existing uses such as 
modifying signagc or repairing piping or other infrastructure. etc."). 

280. The variability in environmental review processes is consistenl with Uyourko. 
Saiz & Summers. s1111rn note 113. al 694. who found signilicant variability in local land use 
regulation. 
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Figure 13: Mean Project Size By CEQA Type 

San Redwood Palo 
San Jose Francisco Oakland City Alto 

All Types of 
Exemption 193 84 93 98 10 
Tiering 
Exemptions 205 94 96 109 0 
Project Based 
Exemptions 8 24 67 51 10 

ND 10 125 0 0 0 

MND 69 117 0 12 8 

EIR 403 29 1 282 8 125 

D. There is substantial variation in entitlement timelines 
across these five cities that does not appear to correspond 
with stringency in either environmental regulation or local 
entitlement processes, or project size 

Timeframes for entitlements vary significantly across jurisdictions for 
s imilar projects and across different project sizes within the same jurisdiction. 
Focus ing first on environmental review processes, the difference in timeframes 
does not appear immediately attributable to environmental review legal 
requirements. Instead, it appears these cities apply the same environmental review 
provisions to similar projects in different ways- with s ignificant variations in the 
total timelines for entitlement. For example, both the City of Oakland and the City 
of San Francisco use the section 15 183 Community Plan Exemptions ("CPE") to 
reduce CEQA compliance obligations for proposed projects within plan areas28 1 

that have a relatively recent fill! EIR that the respective city completed. However. 
Oakland's CPE process moves much faster than San Francisco's. The median CPE 
entitlement in Oakland is seven months. In San Francisco, a CPE takes over 
twenty-four months. In contrast, a full EIR in San Jose, for which there is no prior 
study, takes nearly thirty months, j ust six months longer than a CPE in San 
Francisco.282 

281. Plan Area terminology varies according to jurisdictions and the size of the plan 
area. Redwood City refers lo these plans as ·'Precise Plans." San Jose and Oakland both use 
the terms "Arca Plans" and "Spccilic Plans:· and San Francisco calls them •'Area Plans." 

282. Some jurisdictions apply different types of CEQ/\ review to a single project. /\ 
CPE in Oakland is often combined with a section 15332 exemption. El Rs in San Jose are 
oficn paired with later addendums or supplemental El Rs. A CPE in San f-rancisco can be 
paired with a Focused E!R. The numbers above do not control lor these multiple types of 
CEQA review due lo the small sample s i~es that would result. Even controlling for multiple 
types of CEQA review. the general trends hold true. Projects lhat only received a CPE in 
Oakland took 7 months: projects in San Francisco thnl only received a CPE still take 23 
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Interview data attributes the delay in environmental review within cities 
to planning practice and the level of attention put into sta ff reports. rather than the 
complexities of particular project proposals. Jurisdictions vary in a developer's 
ability to manage and communicate with their CEQ/\ consultants during the 
preparation of the environmental docmnents. Interview participants shared the 
perception that the inability to directly select or manage consultants can lead to 
lower quality environmental documents. as well as time delays.281 1l1ese results 
also indicate the potential importance of political context in the approval 
process. 28'1 

Figures 14 and 15 together indicate that the number of approvals required 
(often used as one important metric for stringency) does not necessarily correspond 
to entitlement timelines.285 /\ II five cities impose discretionary review on all 
projects through multiple local regulations. and al l require, on average, more than 
three approvals (including environmental review). But. the variability in timelincs 
for similarly sized projects is great. Redwood City had shorter timeframes for 
entitlement. particularly compared to San Francisco and San Jose. Interview 
participants highlighted how variability in entitlement timelines tends to be related 
to local practice. Examples include staff-level variations in perfonning application 
intake, to higher-level decisions on the amount of commercial development that 
must occur before a developer-applicant can even propose residential development 
in certain neighborhoods.2M6 These choices in practice may be a response to 
political and fiscal pressures that prompt cities to embed discretionary review into 
the entitlement process. 

Project size also does not appear to explain delay in approval timelines. 
Large prqjects do not always take longer to entitle than small projects. In San Jose. 

months: projects that only received an F.IR in San Jo~e took 14 months (measuring by the 
median). 

283. See e.g. SAN FRANCISCO PLANNING DEP'T. ~11vironmenta/ Revielt' Prncess 
Summary 5 (2011 ). https://pem1a.cc/8BLP-B4T4 ('"While the project sponsor pays all costs 
for preparation of the necessary consultant-prepared documents. the Department scopes. 
monitors. reviews. and approves all work completed by consultants"). 

284. See John Quigley. Raphael & Rosenthal. supra note 14. at 281- 282. 
285. These results are consistent with Jackson. supra note 130. at 141. who found 

that regulatory stringency did not affect supply elasticity. and arc in tension with Gyourko. 
Sai/. & Summers. supra note 11 J. at 695. who found that regulatory stringency did correlate 
with timcframes. See also, supra rigure 5. 

286. San Jose's Urban Villages. for example. arc trunsit-orientcd. mixed-use 
neighborhoods that aim to balance job and housing growth. San Jose. l•:11visio11 San .Jose 
20./0 General Plan. Chapter I at 18(2018). To achieve this. Urban Villages utili7e ··Growth 
I lorizons•· that stipulate certain commercial and office targets before residential 
development can be unlocked (with the exception of 100% affordahlc housing 
developments). Id. at Chapter 7 at 6. 19. While San Jose has long shouldered much of the 
region ·s housing burden without commensurate increases in job growth. these policies can 
impede residential growth in transit-accessible locations. See Memorandum from I larry 
Freitas and Kim Watesh to Honorable Mayor and City Council (/\pr. 3. 2015). 
https://pcrma.cc/LM39-GCJT (noting that San Jose is the only major city in the US wi th 
more residents leaving San Jose during the day to go to work than non-residents commuting. 
in for work). 
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projects between five to twenty-five units take nearly seven months longer to 
entitle than projects with more than 150 units. In Redwood City the difference is 
about five months, which is significant given Redwood City's entitlement 
timeframe is seven months across all projects. Figure 14 shows the mean and 
median entitlement timeframes across jurisdictions by project size.287 The extreme 
intra-jurisdictional variation skews mean timeframes higher. 

Figure 14: Total Entitlement Time Frames by Project Size 

En1illcmcnl TimcHnes Oy Projecl Size (McRsun;d in Unils) 
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Figure 15 below nanows the approval timeframe to sixty months-in the 
process removing some outlier projects visible in Figure 14- but provides a better 
representation of means and medians across all jurisdictions. 

287. When referencing timeframcs in this Article we refer to the median unless 
otherwise noted. 
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Figure 15: Entitlement Timclincs Within 60 Months by Project Size 

En1i1lcmcnt Timclincs By Project Si1.c (Mco,ured in Unils) 
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Although we are pursuing additional research to better understand issues 
with project size, multiple explanations for the different outcomes emerged in 
interviews. One potential explanation is that smaller projects are occurring in areas 
that do not benefit from prior environmental review and thus cannot tier off a prior 
environmental document. Another potential theo,y is that the type of developer 
building in the twenty-five-unit range lacks the capital and sophistication to 
navigate the approval process as efliciently as developers unde,taking larger 
projects. In interviews, small developers expressed feelings of being shut out from 
the Bay Area development boom because of a lack of access to key planning 
departmental staff or the inability to afford the right consu ltants with well­
established relationships in the planning department. 

E. Substantial variation in housing project entitlement 
across these five cities exists despite regulatory stringency 

Similarly. housing entitlement- both as a measure of land area and 
population- varies dramatically . As a measure of land area, San Francisco entitles 
the most housing despite it having the longest approval timeframe. 288 San 
Francisco is also the most geographically constrained jurisdiction in our dataset 
years; when measuring land area as a function of population, San Francisco has the 
densest existing development. This is not entirely consistent with research in Part 
l that linked more geographically constrained regions with supply constraints.289 

288. As discussed in Part II. entitlement numbers for San Francisco do no t include 
units approved through OCI I- the successor lo the former Redevelopment Agency- in 
Redevelopment Plan Areas. This data is still unavai lable. 

289. See Saiz. supra note 129. al 1254. 
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Redwood City has the second-fastest approval timeline, but entitles less housing 
per square mile than San Francisco. Oakland, and San Jose. Redwood City is also 
one of the least geographically constrained cities. Interview data suggests that 
market barriers. such as the differential cost of construction and sale or rental 
prices, do not entirely explain this discrepancy. In low-density communities. 
developers are also factoring in the political feasibility of proposing a denser 
product, even where that density is pennissible under the base zoning. This 
suggests that in jurisdictions with overall low-density development patterns. a 
streamlined approval process may be insufficient to entitle substantial housing. if 
barriers like lack of appropriately zoned land and/or lack of political wi ll are 
present. 290 

Figure 16: Entitlement Production by Land Area and Population Intensity 

Entitled 
Land Total Units per Population 
Area Entitled Square Per Square 
(mi1)291 Units MUe Population Mlle292 

San 
Francisco 47 9,768 208 870,887 18,581 

San Jose 177 11,463 65 1,025,000 5,806 

Oakland 56 8,958 16 1 420,005 7.528 
Redwood 
Citv 19 1,100 57 84,950 4,374 

Palo Alto 24 277 12 67,024 2,807 

Adjusting on a per capita basis. Oakland and Redwood City- the two 
jurisdictions with the fastest timelines- are on top in terms of output, with 
Oakland in a distant lead. 

290. This appears consistent with Kristoffer .Jackson. supra note 130. al 141. who 
found that regulatory stringency did not affect supply elasticity. and is in tension with 
Gyourko. Saiz & Summers. supra note 113. at 695. 

29 1. Land areas taken from the 20 IO Census. See, QuickFacts. U.S. CF-NSus BUREAU. 

https://perma.cc/L97 A-13D8T (last "isitcd Oct. 23. 2018). 
292. Population taken from American Communities Survey 2012-2016 estimates. 

See American Community Survey Dara Prc!files. U.S. CENSUS BUREAU. https://www.cc 
n sus. gov/acs/www/dat1lidala-tablcs-and-tools/data-profi I es/20 16/ I hltps:/ /perma.cc/3 T9 K-
8 R PQ] (last visited Oct.23.2018). 
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Figure 17: Units Entitled Per 1,000 People O ver 3 Yea rs 

-. -

Units per 
J,000 people 

Population Entitled Units over3 vears 
San Francisco 870 887 9,768 11 

San Jose 1,025,000 11 ,463 II 
Oakland 420,005 8.958 21 

Redwood Citv 84,950 1,100 13 
Palo Alto 67,024 277 4 

Potential explanations for Oakland's lead may be both local context29:i and 
local government initiatives to accelerale dense infill development.29-1 TI1e 
community's response to concerns of gentrification, increasing housing costs. and 
displacement have included community based organizations advocating and 
collaborating with the regional transit agency to support dense TOD with major 
affordability components.295 These combined factors involved major phased 
developments, some beginning in the 1990s. with phases in the 2014, 2015, 2016 
data years contributing to the number of units ent itled during our study years. 
Interview participants also shared perceptions of differing political and community 
pressure around development outcomes and processes across these cities. 
Interview participants described Oakland as generally welcoming development. 
San Francisco as welcoming of affordable development but not as favorable lo 
major market-rate development projects. and Palo Alto as welcoming of very little 
dense development. Some participants who work in multiple cities also shared the 
perception that the political and community responses to development in Oakland 
will begin to mirror their observations in San Francisco. 

293. Oakland cxrericnccd decades of ropulation decline ,md disinvestment 
distinguishable from the other cities and has historically had a lower median household income 
and higher rate of poverty. See ge11eral~v Robert 0 . Self. AMERICAN BABYLON: RACEANOTIIE 
STRU(;(il E FOR POSTW/\R OAKLAND (2005): Chris Rhomberg. No 11 IERETHERE: RACE. CLASS. 
/\ND POLITC/\L COMMUNITY IN 0AKl.i\ND (2007). We draw comparisons of rate of poverty mid 
median household incomes from 20 IO census data and American Community Survey 
estimates. See QuickFc1c1s. U.S. CENSUS BUREAU. supra note 29 1. 

294. The City of Oakland began iL~ I OK program in the 1990s under fonner Mayor 
Jerry Brown. who Professor Rhombcrg described a.~ having .. offered Oakland as a haven to 
private developers Oceing overbuilt conditions in San Francisco and promised to expedite 
approval for market-rate apartments and condominiums built without ci ty subsidies or 
requirements for affordable housing:· Rhomberg. supra note 293. at 189. The !OK initiative 
generated controversy and exacerbated existing concerns about increasing housing costs. 
gentrification. and the displacement of people of color. Rhomberg .. mpra note 293. at I lU- 94. 

295. For example. the Unity Council in the Fruitvale neighborhood took the lead on 
several major TOD development projects around the Fruitvale BART station with 
affordability and community use components- work that hcgan as early as 1992. 
Rhombcrg. supra note 293. at 190-92. 
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F. Most of the projects entitled within these three years 
involve the development of housing where there was none 

Whether proposed development risks displacement through the 
conversion or elimination of affordable housing- including rent controlled. deed 
restricted. or naturally affordable housing- presents an important equity 
consideration. This also implicates important climate concerns if residential 
demolition is reducing overall density. During these project years, the majority of 
residential developments of five or more units or more entitled within all cities are 
on vacant or commercial land,296 rather than land with a prior residential use. These 
results are summarized below and displayed in Figures 8- 12 above. 

Figure 18: Prior Parcel Uses 

San San Palo Redwood 
Prior Parcel Use Jose Francisco Oakland Alto City 
Residential 23 2 II I 4 
Residential % 35% 2% 12% 20% 31% 
Commercial 24 87 45 3 5 
Commercial % 37% 92% 50% 60% 38% 
Vacant 15 5 34 I I 
Vacant% 23% 5% 38% 20% 8% 

Redwood City and San Jose have higher occun-ences of entitlement where 
the prior use was residential. Of the four projects that replaced residential uses in 
Redwood City, at least two were multifamily structures. In San Jose. the vast 
majority of these residential uses are single-family homes- and the new 
developments were substantially denser than the single-family homes that were 
demolished. In San Jose. four of the twenty-three projects that replaced residential 
uses were multi-family structures that could potentially have been subject to rent 
control. One of these multi-family buildings was a 2 16-unit rent-controlled 
building whose demolition left many long-time residents with few other affordable 
rental options.297 These rent-controlled units were not replaced in the new 
development, nor did the new development contain inclusionary housing units.m 
From our limited data. it seems this scale of rent-controlled demolition is rare in 
these cities; however, more research is needed to investigate other potential rent-

296. Vacant land includes lots with no improvements or lots that contain a surface 
parking lot with no permanent structures. Commercial land includes lots w ith comme;:rcia l 
or industrial uses. such as warehouses. restaurants. storage faei I ities. or retail. Residential 
lots include single-family homes. mobile homes. multifamily buildings. single room 
occup:mcy hotels. and residential motels. 

297. Ramona G iwargis. San Jose council denies appeal 10 slop Reserve aparl111e111 
demolilion. THE M ERCURY NEWS (June 22.20 16). https://pcrma.cc/EN52-FXDE. 

298. Ramona Giwargis. San Jose: Tempers flare over The Reserve displacemem. 
Tl IE M ERCURY NEWS (Mar. 16. 2016). ht1ps://penna.cc/5I-ICX-28AL. 
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conlrolled demolitions in our jurisdictions. Lastly. we found no deed-restricted 
affordable housing that was demolished during our projec1-years. 

G. Deed-restricted affordable housing entitlement is low 
across all jurisdictions; however, deed-restricted 
affordable housing benefits from faster approval time 
frames 

Entitlement rates (in tem1s of units) to support affordable housing 
product ion across all jurisdictions are low for these years. San Francisco--the only 
jurisdiction to apply inclusionary housing requirements to both rental and for sale 
housing during the project years299-has the highest rates of ent itlement of 
affordable housing by units. with 11 % of all new units deed-restricted to low and 
middle income households. 100% of deed-restricted affordable housing in San 
Francisco is entitled in just over twelve months, wh ich is thirteen months faster 
than market rate development. In San Jose. an affordable development is entitled 
nearly ten months faster than market rate development. In Oakland- where the 
process is compressed relative to San Francisco and San Jos affordable 
development is approved about two months faster than market rate development. 

Unlike other Bay Area jurisdictions. most of the affordable housing units 
entitled in San Francisco outside of former Redevelopment Areas came through 
inclusionary obligations imposed on market-rate developers . .100 While we do not 
have complete data on inclusionary housing compliance for all our developments 
in San Francisco. at least twenty-eight developments 30% of projects- elected 
to pay the in-lieu fee rather than build the housing on-site. As our interviews 
highlight, the in-lieu fees are important sources of gap finance for nonprofit 
affordable housing developers especially after the dissolution of the 
Redevelopment Agency.301 Interestingly. the jurisdictions with the fastest 

299. San Jo~c·s inclusionary housing ordinance was on hold during the first two 
years or our research due to ongoing litigation. See Cal. /Jldg Indus. tls.1· '11 v. City of 
San.Jose. 61 Cal. 4th 435. 443 (2015) (noting that the California Superior Court enjoined 
implementation or the ordinance). Though the California Supreme Coun upheld the 
inclusionary housing ordinance against a takings challenge. the ordinance only applied to 
for-sale developments during our project years. See id. at 442. 461. The ordinance currently 
applies to hoth for-sale and rental development~. See SAN JOSE MUNI. CODE§ 5.08.400. 

300. The opposite is likely true in fom1cr Redevelopment Areas managed by OCII. 
See Office of Community Investment and Infrastructure. Affordable Hnus111g Prod11ctio11 
Reparl Fiscal rear 2016-20/ 7 (noting that 552 funded afTordablc housing units and 51 
inclusionary units were completed in fiscal year 2016-2017). Funded projects refer to I 00% 
affordable housing developments as opposed to inclusionary housing units. where the 
affordahlc housing units are a smaller percentage or the total units. This also underscores 
the imponancc or redc,elopment for affordable housing production. 

30 I. The Community Redevelopment Act gave local governments the authorit) to 
dedare areas as blighted and in need of urban renewal. which enabled the city or county to 
distribute most of the growth in property ta'< revenm: for the project area to the relevant 
Redevelopment Agencies as tax-increment revenues. See C,\I.. I IEALTH & SAM'TY Corn• §§ 
33020 ct seq. In 2011. the California legislature dissolved the Redevelopment Agencies. See 
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entitlement time frames-Oakland and Redwood City-also have the lowest rate 
of entitlement of affordable units. which may suggest affordable housing 
developers need more than an efficient process to make deals feasible. Interview 
data also suggests that high land and labor costs, coupled with the loss of funding 
from Redevelopment Agency tax increment programs302 are primary barriers to 
developing more affordable units within these cities. The interviews yielded 
differing accounts as to whether discretionary approval imposed significant 
challenges to affordable development. Notably, interview data indicated that an 
increasingly elaborate building permit process also poses barriers to the timely 
completion of affordable developments. While the scope of this study does not 
address the length and complexity of the actual building pem1it process, this is an 
important area for future study. 

Figure 19: Affordable Units by Jurisdiction 

San San Palo Redwood 
Jose Francisco Oakland Alto Citv 

# Units 11.463 9,755 9,555 277 I , 100 
# Affordable 
Units 613 1,110 333 70 II 
Affordable 
% 5% 11% 4% 25% 1% 

Given the three-year timeframe of our study, and because I 00% 
affordable housing developments are so infrequently entitled. the rate of 
entitlement (in tenns of percentage number of units entitled) is by itself insufficient 
to determine a jurisdiction's policy on affordable housing. Palo Alto is emblematic. 
While Palo Alto had the lowest rate of entitled units across a ll our Bay Area cities, 
it had the highest rate of affordable housing entitlements (25%), because a large 
affordable development happened to be entitled during our project years. Instead, 
looking at the planning and development codes for the presence of local ordinances 
that directly incentivize affordable development, the overall rate of entitlement in 
terms of units entitled. and entitlement tirneframes provides a more accurate 
assessment of a city's affordable housing policy. 

/\.8. X l26, 2011-20 12 (Cal. 201 I). https://pcrma.cc/5FSN-/\MNH. Dissolution has 
se\'erely constricted local governments· ability to finance affordable housing. See Casey 
Blount ct a l.. Redevelopme111 AKencies in Califon,ia: Histo,y, Bene.firs. Excesses. and 
Closure (20 14). https://penna.cc/3QUD-FPTY (estimating a statewide average annual loss 
of 4.500 to 6.500 new affordable units). 

302. These tax-increment revenues were a large source of affordable housing 
finance. See 13lount. supra note 30 I. 

66 



o· rill. Gualro-Nelson, Biber. 2019 

H. San Francisco, Redwood City, Oakland, and San Jose all 
provide for density and development incentives to 
promote transit-oriented development that have caused 
developers to site most development in these growth 
incentive zones 

Most jurisdictions in our study arc casing density and parking restrictions 
in targeted growth areas near transit and are drawing 011 Specific Plans lo facilitate 
development in targeted growth areas. Downtown San Jose- with its proximity to 
Caltrain and light rail- is one example. San Jose' s General Plan lifted height 
limitations in most downtown areas, giving developers more flexibility in design 
and construction type.w, The General Plan also allows for up to 800 dwelling units 
per acre and a 30.0 FAR form ixed-use projects in the downtown area.Jo~ These are 
high densities relative to San Jose's Mixed-Use Commercial Districts where 
residential developments max out at six stories and fifty dwelling units per acre.30s 
Parking reductions of up to fitl:y percent are also available for cer1ain mixed-use 
projects in downtown.306 Additionally. San Jose's Oiridon Station Area Plan 
rezoned land including portions of downtown and areas adjacent to the Diridon 
Caltrain station. to allow for residential use at higher densities than previously 
allowed, with the goa l of connecting transit-accessible housing to jobs.307 

While Redwood City·s historic pattern of land use development is largely 
auto-centric. the City's current General Plan focuses growth and development in 
mixed-use activity centers and along pedestrian-friendly transportation corridors 
that are connected to the regional transit system. The General Plan al lows for more 
intense development (40 to 60 dwelling units per acre) along major thoroughfares. 
particularly Veterans Boulevard. Broadway. and El Camino Real.10R Redwood 
City's Downtown Precise Plan ("DTPP") also seeks to create a "pedestrian 
friend ly. walkable district [withl good transit access."JO'> Instead of focusing solely 
on increased development incentives. like reduced parking or open space 
requirements or more pem1issive density. Redwood City accomplishes its vision 
by improving processes that faci I itate faster review and approvals for development 

303. SAN JOSE MllNI. CODE § 20.70.200. Because of the downtown arca·s 
proximity to the airport. no building can be permitted with a height that exceeds rhc 
elcvntion restrictions prescribed under Federal /\vintion Regulations l':irt 77 (14 C.F.R. 
Part 77) unless ccrrnin conditions arc met. 

304. See City ofSnn Jose. supra note 286. Ill Chapter 5 at 9. 
305. Id. at Chapter 5 at 6. 
306. SAN .losE M llNI. CODI, § 20. 70.330. 
307. See CITY OF SAN JOSE. DIRIOON STATION /\REA PIAN. Appendix 11 (Inst visited 

Oct. 26. 20 18) https://pcrma.ccm 9E5-53ZE. 
308 See CITY OF R FDWOOD CITY. Gl:.NERAI l'LAN. Urban Fonn and Land Use at Bl~-

39 (2010). https://w"" .rcdwoodcity.org/dcpanmcnts/community-<levelopmcnt-dcpanmenr 
/plan ning-housi ng/plann ing-serv ices/general-pl an-prcci se-plans/gencra 1-p Ian/. 

309. See R F.DWOOD CITY. D OWNTOWN PRi,CISI:: PLAN. I nrroduction at 3. (20 I I). 
https://www.rcd\vooclcity.org/departmcnts/community-developmcnt-departmcnt/planning­
housing/planning-serviccs/gencral-plan-precisc-plans/downtown-precisc-plan. 
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projects within the DTPP. Conformance with the DTPP 's prescriptive design and 
development standards is mandatory: however, paiticipants share the perception 
that confonnance with the guidelines ensures swifter approvals, which is also 
shown in our project data_J10 

Like Redwood City, San Francisco has used specific planning to 
concentrate growth in key transit-accessible neighborhoods. The City has lifted 
traditional density limitations by shilling to a fonn-based code in these areas so 
that building envelope and bedroom mix are the primary limitation on density.JI! 
San Francisco has also attempted to facilitate development in infill. transit­
accessible neighborhoods outside the boundaries of these specific plan areas 
through the use of local density bonus programs like HomeSF that can provide up 
to an additional two stories of height outside of the specific plan neighborhoods.J12 

Since most development is indeed occurring within these growth areas. 
we can infer that these effo1ts have been successful overall-consistent with prior 
research that found that Specific Plans can facilitate approval processes.m Much 
can also be inferred based on where projects are not sited in these jurisdictions. as 
shown by the maps in supra Part Ill 4. Indeed. cities are not relaxing density and 
development standards uniformly with in their boundaries. Interviews suggest that 
the political will to allowing dense development only extends to cettain geographic 
areas. Interview participants from Redwood City. San Francisco, and San Jose 
have characterized this as the "grand bargain." in which constituents consent to 
increased density in growth in key areas in return for "leav[ing] the low-density 
residential neighborhoods alone." 

In addition to the obvious equity implications of refusing to site dense 
development in lower-density areas.3 14 the lack of political will also has 
ramifications in cities like San Francisco, that may undermine efforts to address 
climate change. San Francisco's western side sees virtually no development, yet is 
linked to the city's downtown via high quality light rail and bus lines.315 Interviews 
have also raised examples of transitional single-family home neighborhoods where 
a denser residential product could be possible on paper, but not politically. The 
lack of development in these areas supports the presence of political- not 
necessarily planning or zoning-ban"iers. 

l. Very few of these entitled projects were challenged in 
court 

A close examination of the projects entitled during our study period in 
these five cities suggests litigation rates are quite low. At a basic level. our data 

3 10. fd.at 25. 
31 I. See e.g. . COUNTY 01' SAN FRANCISCO. EAsrERN NEIGHBORHOODS Pi.AN: EAST 

SOMA AREA PLAN. 
3 I 2. S.F. MUNI. CODE§ 206.3. 
313. See LANDIS ET AL .. supra note 168. Ht 95-96. 
314. See Mangin. supra note 198. at 92. 
315. See e.g .. .I. K. Dineen. fn a weahhy SF neighborhood. residents fight low-income 

housing. s.r. CHRONICLE (Nov. 16. 2016). https://perma.cc/YN4X-3YNR. 
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reveals that lawsuits challenging residential and mixed-use projects over five units 
is more common than the generic CEQA litigation rates reported in prior studies 
(all estimated at below I %).rn' Nonetheless. the overall litigation rates are low 
regardless of whether they were measured with respect to number of projects or 
number of units. This directly conflicts with the perceptions of our interview 
participants, many of whom perceived CEQA litigation rates to be much higher 
within each city. 

Figure 20: Litigation Rates by Pro,jcct and Unit Counts 

Total Total Litigated Litigated 
Pro.iects Units Prolects o/o Units o/o 

All 
Jurisdictions 268 31.566 7 3% 1.994 6% 
San 
Francisco 95 9,768 3 3% 1.273 13% 

San Jose 65 11 ,463 2 3% 583 5% 

Oakland 90 8,958 I 1% 47 0% 
Redwood 
City 13 1,100 I -- 9 1 8% 

Palo Alto 5 277 0 -- 0 0% 

The total number of projects litigated across all five cities is low. We have 
omitted the litigation rates by projects in Redwood City and Palo Alto because of 
the limited number of projects within each city (Palo Alto had no litigated projects; 
it had only a handful of projects.). For example. in Redwood City. one out of 
thirteen projects lead to a litigation rate of 8%. Comparing San Francisco (95 
entitled projects), Oakland (90 entitled projects), and San Jose (65 entitled pr~jects) 
gives us more information on the potential impact ofCEQA litigittion. 

Notably. the variation in the number of lawsuits within these jurisdiction 
docs not appear to coincide with overall housing entitlement approval timelines. at 
least not in these project years. San Jose's environmental review process appears 
faster than San Francisco's. which is one of the slowest among our jurisd ictions. 
Moreover, not a single CPE was litigated in San Francisco nor in Oakland, 
therefore the litigation rates likely cannot explitin the stark differences in CPE 
timeframes in these two jurisdictions. 

It also appears that only two of the nine litigated projects had affordable 
housing units within them (one with 11% and the other 33%). Both were located 
in San Francisco. Notably. none of the 100% aITordable housing developments 
entitled during the study period within these five cities were litigated; however. 

3 16. Sec C111 . OfFICI· OF SEN/\ rE R ESFI\RCH. l'OI.ICY M11TrERS (20 18). 
https://penna.cc/34HL-K8SX: Smith-llcimcr et al.. supra note 194: CAL. Sr. SENAII 

ENVI I .. QUALITY COMM .. CEQA SURVEY (20 17). httr,s://pcrma.cc/9HXl'-RFYR. 
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affordable housing developments have been litigated outside our time frames and 
remain the subject of substantial press coverage.-117 

Excluding settlement. CEQA defendants have frequently won more cases 
than plaintiffa.318 Settlement could be treated as a partial victory for plaintiffs, in 
wh ich case success rates are about twice as high than for defendants. Of the 
ongoing cases. the plaintiff lost in the trial court in all three cases and then 
appealed. The success rates do not appear to vary substantially by type of claim. 
Of the six lawsuits including CEQA claims. three settled and defendants won once. 
Of the five lawsuits including non-CEQA claims. three settled and defendants won 
one. 

CEQA and non-CEQA claims were approximately equally likely to be 
raised by plaintiffs in the lawsuits. Of the seven lawsuits, six raised CEQA claims. 
but four of those six also raised planning and zoning claims. One lawsuit also raised 
planning and zoning related claims but did not raise CEQA claims. This means that 
six projects raised CEQA claims. five projects raised non-CEQA claims, two 
lawsuits raised CEQA claims only. and one lawsuit raised non-CEQA claims. 
There are two potential explanations for this. Once a plaintiff decides to sue a 
project based on planning and zoning violations. the marginal cost of adding an 
additional CEQA claim is likely not prohibitive. But the reverse is also true-the 
marginal cost of adding a planning and zoning claim to a CEQA suit is likely not 
great either. Regardless, non-CEQA claims (for example. that project approvals 
violated state or local zoning or planning codes) appear to be just as common as 
CEQA claims. This suggests that CEQA is not the only driver of litigation in this 
context. It also suggests that eliminating CEQA might not eliminate legal 
challenges to most of the projects that were litigated during this study period in 
these cities.31'1 

317. The lawsuit against I labitat for Humanity in Redwood City is illustrative. Two 
allorneys filed suit against an approved afTordablc housing development. alleging that the 
height of the building would block sunlight in their oflice windows. The pro_jcct was only 
half of the allowable height in the Downtown Precise Plan area. The lawsuit cventuall~ 
settled. See Press Release. Ho11and & Knight. I 1o11and & Knight Achieves Favorable 
Scltlcmcnt for I labi tat for Humanity in Legal Oalllc over Proposed A ITordable I lousing 
Development (July 26. 2018). hllps://pcrnrn.cc/ZST9-UG313: See also 7.aehary Carr. 
Sellle111e111 reached over heigh/ of down/own affordable l,011si11g. THE DAILY .I. (Jul. 21. 
2018) hllps://pcrma.cc/lllJD8-W9X3. 

318. We note that given the small sample size of our litigation data set (seven 
lawsuits). any conclusions we draw about the nature and resolution of litigation will he 
limited. We expect to draw firmer conclusions after collecting addi t.ional litigation data from 
the Los Angeles .irca. 

319. One caveat to this conclusion is that different levels of judicial scrutin) 10 

diOcrcnt kinds of claims may mean that non-CEQA land use lawsuits may be less (or more) 
likely to succeed in coun than CEQi\ lawsuits. If this is the case. then eliminating one kind 
of lawsuit may have some impact on litigation outcomes and impacts on development. 
/\gain. our limited data sci from the Bay Area docs not al low us to draw firm conclusions 
on this point. but wc wi11 gather more data on this from the Los Angeles area. 
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Figure 21: Types of Legal Claims 

Lawsuits with CEOA claims 6 

Lawsuits with non-CEQA claims* 4 

Projects that raised only CEQA claims 2 

Projects that raised only non-CEO/\ claims* I 
*non-CEQA claims include procedural violations or violations 
of planning and zoning law. 

J. Administrative appeal rates are much higher than CEQA 
litigation rates within these five cities 

We recognize that litigation rates do not tell the entire story of the threat 
of litigation and how it impacts the residential development process. CEQA critics 
have discussed how the threat of litigation may deter developers from even fil ing 
entitlement applications: this threat can also lead developers to capitulate to a 
plaintiffs demands even before a lawsuit is fi led. While it is difficult to empirically 
measure the threat of CEQA litigation given existing datasets, project 
administrative appeals provide a useful proxy in several ways. First. under state 
law a project appeal is a prerequisite to filing a CEQA lawsuit. since a plainti ff 
must first exhaust administrative remcdies.320 Second, a project appeal can provide 
a potential plaintiff with a hook to leverage settlement before filing suit. 

We found that'appeals rates in Oakland. San f-rancisco. and San Jose are 
significantly higher than the litigation rates across all three of these jurisdictions 
for these study years. Notably, the appeals rates also more closely approximate our 
interview participants' estimations of the frequency ofCEQA litigation- however. 
in some cases. interview estimations were still significantly higher. When adjusting 
for appeals as a percentage of total units entitled, the appeals rate increases in every 
jurisdiction, showing that larger-than-average projects are being challenged. One 
potential explanation for the higher rate of appeals is that projects expend 
significant resources in making projects "bulletproof' in anticipation of future 
litigation. The lower litigation rates might reflect the fruit of those labors. with the 
higher appeals rates proxying for the threat of that litigation. 

The success rates for administrative appeals are more difficult to 
determine than litigation. due to the limitations in how certain jurisdictions track 
appeals in the meeting minutes for their appellate bodies. From the high appeals 
rates relative to litigation rates. it can be infen-ed that developers are settling with 
potential plaintiffs before a lawsuit is tiled. An alternative explanation is that if 
appeals usually fai l. that failure may discourage some plaintiffs from filing 
lawsuits. Further data on how these appeals are resolved will help distinguish 
between these possibilities. We will be collecting that data in our future research. 
as well as data on the types of claims raised in appeals. 

320. CAL. PUil. RES. Com, § 21177 (2016). 
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Figure 22: Appealed Projects Per .Jurisd iction 

Project San San Palo Redwood 
Characteristics Jose Francisco Oakland Alto321 City 
# Projects 65 93 93 5 13 
# Appealed Projects 6 15 13 -- 2 
% of total projects 9% 16% 14% -- 15% 
# Units 11 ,463 9,768 8 958 277 1,100 
# Appealed Units 1,631 2,996 I 94 1 -- 493 
% of total units 14% 31% 22% -- 45% 

Part IV: Discussion 

Our findings reveal that all the jurisdictions studied provided for dense 
infill development but retained discretionary control over new residential 
developments of five or more units. primarily through aesthetic control. All five 
cities required a similar number of approvals. Despite these similarities, the local 
processes yielded widely different results in rates of entitlements, length of 
approval periods, and implications for equity. These findings are both consistent 
and in conflict with past research and leave open important questions for future 
exploration. They also directly inform cun-ent political and policy debates.322 

A. In these cities, time lags in entitlement (and associated 
costs) are most likely driven by local factors and not 
CEQA or its requirements 

CEQA reform continues to hold the attention of politicians and 
policymakers.323 Data collected from these five cities (some of the most expensive 
cities in the state) suggests that reforming CEQA does little to address time lags in 
entitlement (and associated costs) within these cities, primarily because the time 
lag variations across cities does not appear to be driven by CEQA or its 

321. We were not able to obtain Palo Alto appeHls data at the time of pub I ication. 
322. In these conclusions. we emphasi7,e that we will continue to collect data from 

cities around the stale. We limit our conclusions lo these five cities and will present 
comparative analysis across the Ray Area and Los Angeles in future work. 

323. Most recently in the 2018 Gubernatorial debate. the Republican candidate (with 
experience developing housing in the Midwest) atlrihuted the high costs of housing to the 
law "for slowing project approvals and adding to costs of development'" but focused his 
attention on ·'overhm1ling•· CEQA as a potential solution to California"s persistent housing 
crisis, noting that the power that cities and counties currently have over land development 
"is appropriate:· See Liam Dillon. Newsom. Cox Jplit 0 11 how California governments 
should respond 10 the housing affordability crisis. L.A. TIMES. (Oct. 8. 2018). 
http://www. I at irncs.corn/po Ii t ics/essen tial/ la-pol-ea-essent ia I-pol itics-may-20 18-newsom­
cox-sp I it-on-how-ca Ii forn i a- I53902024 7-htmlstory.html. 
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requirements. First, data indicates these cities often employ tools to facilitate 
CEQA comp I iance, and that neither entitlement timelines nor production appears 
to coincide with the type of land-use approval processes or environmental review 
employed. For example, an exempt project in San Francisco takes twice as long as 
in Oakland. and nearly as long as a ful l EIR in San Jose. Thus, local practices and 
context (such as staffing levels, political dynamics and leadership, or planning 
department practices that respond to political dynam ics and directives), appear to 
more strongly influence environmental review and entitlement timelines. rather 
than CEQA requirements.324 

Based on our initial findings, a better focus for the state to improve 
housing production and reduce delay in approval processes would be changing the 
local regulatory systems that cities develop for land-use approvals. This might 
include altering the processes or discretion of local governments to structure and 
administer local land-use review processes, changing the political and fiscal 
incentives around housing approval by local governments, and providing stronger 
and more enforceable legal obligations against cities to use their land use approval 
processes to facilitate housing entitlements.J2s 

Second, it is unclear whether CEQA reform would address the impact of 
litigation on the housing entitlement process. Some of our interview participants 
discussed the necessity of"bullet-proofEIRs"J2<> to forestall CEQA litigation from 
neighborhood groups. Nonetheless, we have not observed many of these project­
level EIRs in the five cities, which suggests that variations in entitlement process 
timelines beh-veen these five cities may not be easily attributable to neighborhood 
groups abusing state regulation in response to proposed project characteristics. 
While op-eds, research, and refonn proposals often focus on EIRs and CEQA 
litigation.327 the data from these five cities indicates that some of the largest 
projects, those most likely to have significant environmental impacts. do not 

324. See Christopher S. Elmendorf. Beyond the Double-Veto: Land Use Plans as 
Preemptive lntergovemmental Con1racts 9 (Draft Oct. I 0. 2018) ("the actual intensity of 
regulation is a function not,iust of the rules that exist on paper but of the interest groups that 
have organized to enforce them. and the attitudes and priorities of the local officials who 
implement them."). 

325. In this last category, we particularly have in mind continuing efforts to strengthen 
the obligations of local governments under state law to provide I lousing Elements in their 
general plans that facilitate issuance of housing entitlements. Herc the state legislature could 
build on its efforts in the housing package it enacted in 2017. See, e.g .. CAL. Gov·T COIJE §§ 
65400. 65883.2. 65884.09: see also Elmendorf. supra note 324. at 41-8. 

326. This refers to our interpretation of statements from interview participants. 
describing the need for an EIR document that has sufficient analysis of environmental 
impacts and technical information to withstand j udicial review should the project be 
challenged in court in terms similar lo the term ''bullet-proof· used by 11arbour & Michael 
Tcitz. supra note 63. at 15. 

327. llernandez. Friedman & DeHcrrcra. supra note 219. at 8: Jennifer Hernandez. 
California Environmental Quality Act Lawsuits and Cal(/ornia ·s /-lousing Crisis. 24 
HASTTNGS ENVTL, L. J. 21. 23 (2018). hllps://pcrma.cc/J7GV-TB48: see also supra note I I. 

73 



!lastings Environmental Law Journal, Vol. 25. No. I . Winter 2019 

require El Rs (although EIR projects are on average larger than non-EIR projects). 
and that CEQA litigation is infrequcnt.32R 

Finally, comparing our findings to the HCD Landis Report reinforces our 
conclusion that targeting CEQA may not achieve intended policy goals- at least 
1101 in these cities- and shows the importance of the increase in discretionary 
review as a potential driver of timeframes. Landis found a lower overal I instance 
of EI Rs in California-about 4% of multi-family developments or 9% of single­
family home developments. Our EIR rate is comparatively higher. with around 
I 0% of all projects across all jurisdictions. Our average approval times are also 
notably longer at 25 months across all cities (with a range of IO to 34), versus the 
I I months for a single-family and 6. 7 months for multi-family developments in the 
Landis study. However, the use of project-based tiering is dissimilar from the rate 
of26% in the Landis study; we found a rate of 55% in our project years. Notably, 
the number of approvals per pr~ject is also distinguishable. The Landis study found 
2.8 approvals per project on average while our research shows 3.6 on average. Our 
data suggests that despite more frequent stream I ined CEQA review. overal I 
approval time frames within certain cities are increasing as numbers of approvals 
per project increase. This further illustrates the inability of state CEQA reform to 
address the issue of time lags in entitlement processes. The local land use 
regulatory process in general- and the imposition of discretionary review by local 
governments in paiticular- is therefore a key issue for policymakers and 
researchers to consider. 

B. Variability and uncertainty in the entitlement process 
across these jurisdictions may be a more critical factor 
influencing entitlement timelines than stringency 

Our findings generally conform to national surveys like Pendall and 
WRLURI. These five cities are highly regulated coastal communities that have 
permissive density, high (and similar) numbers of approvals. and affordable 
housing incentives. Our findings are also somewhat consistent with the BLUR!, in 
that the BLURI found that the timeframe to complete "permit-review" was about 
2 years for multi-family housing and 2.5 years for s ingle-family housing.n9 We 
found a 25-month review period on average in our jurisdictions across all project 
ty pes, which is roughly consistent with BLUR! 's findings, provided their 

328. However. we again note the limitations of our current data which can only 
assess to a limited extent how important the threat of litigation is to whether projects are 
proposed and how projects are modified in the approval process. We hope to further 
invest igate those questions once we gather addi tional data on litigation and administrative 
appeal data from across the state. In part icular, one question is whether pro,iects go through 
El Rs not because of higher environmental risk. hut because of higher political risk. Projects 
that face significant community opposition require EIRs because of the nature of the 
entitlement process that political opposition creates. Those pro_iccts in tum arc therefore 
more likely to be li tigated. Again. with additional data from more projects. we hope to 
explore this question. 

329. Quigley. Raphael & Rosentha l. supra note 14. at 289. 
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timcframes do not include the issuance of building pennits.310 but again. we found 
that the range is great (10 to 34 months). We also found, similar to the Pendall 
study. that aesthetic controls can be an important factor in the number of units 
entitled. 

However. these are general consistencies that say little about how local 
regulation. discretionary review. or local process operates. BLURI found that 
larger cities have more required approvals. which is not entirely supported by our 
data. as smaller cities like Palo Alto. Redwood City. and Oakland required more 
approvals than San Francisco and San Jose, which are larger in size. 111 Also. 
although four of the five cities use aesthetic controls (considered subjective)m as 
the primary mechanism for discretionary review. while also providing for density 
within the base zoning, and all cities required approximately the same number of 
approvals. Oakland and Redwood City had comparatively shorter entitlement 
timelines.m This tells us that stringency. if defined by the type and number of 
discretionary approvals, appears to operate in Redwood City and Oakland in very 
different ways than in neighboring cities. This also cautions against generalizing 
state-level policy refonn proposals from how land use processes operate within a 
single city. or even a single region.334 

In addition. the variation in entitlement processes across these 
jurisdictions may factor into constraining supply or increasing costs. This variation 
appears to present infonnational barriers for newcomers to the market-even for 
some working within the same region. Variation may impede a developer from 
navigating the development process within each of these cities without substantial 
local knowledge. This complexity and variation could also impact the capacity of 
planning staff to help developers understand the entitlement process. Our interview 
data confinns that well-capitalized developers with existing relationships and 
experience in specific jurisdictions are the best situated to navigate these complex 
local contexts. giving them a competitive advantage. Also. project-level data 
indicates that larger projects do not necessarily take more time. but often take less 
time, than smaller projects. l f the complexity and requirements of environmental 
review were the issue, this is not intuitive. This suggests that larger market-rate 
projects-to the extent that they benefit from expertise and better capitalization­
can navigate the processes in these cities in less time than smaller-scale 
developments. This raises concerns about monopolization. as the cost of acquiring 
local knowledge forces new market participants out, which could also contribute 

330. The BLURI is unclear about whether it is measuring the entire development 
process from cnlitlemenl application to building pamit issuance or just the process 10 ohtain 
a land use entitlement. Depending on how the survey was itself phrased. the vague 
terminology might have also influenced participants· responses. If the BLUR! is including 
building permit issuance. our timcframcs would he much longer. 

33 1. Id. at 282. Noie that BLUR! might have been measuring approvals to obtain a 
building permit. which might also skew this response. 

332. See Blaesscr. supra note 36. at xix. 
333. Oakland and Redwood City also had median timclines on ccnain size projects 

that were also closer to the 6 months average. 
334. This last point emphasizes the importance of collecting additional data from Los 

Angeles and other areas in California which we arc in the process of collecting. 
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to increased housing costs. The difficulty in accessing this data for our research 
purposes also supports this proposition. 

A second related issue is the lack of predictability in the process within 
specific cities. Interviews suggest that unpredictability. as opposed to stringency. 
in process imposes costs that may keep developers from advancing a project. As 
discussed in Part Ill. Redwood City success fully mitigated this unpredictability 
issue by its Downtown Precise Plan. which imposes more prescriptive 
development requirements to help with certainty and reduced timeframes. 
Although prescriptive design requirements have drawbacks . .m if a jurisdiction is 
going to impose aesthetic review, explicit design standards can reduce the inherent 
subjectivity of aesthetic review.-1.16 As project-level data across all fi ve cities 
demonstrates. Redwood City moves comparatively quicker, although all five cities 
have stringent local ordinances. This suggests that Redwood City's approach. 
which maintains local discretion and a high number of approvals (compared to 
national averages), could potentially reduce approval timeframes and increase 
production yields.JJ7 

Redwood City therefore provides a compelling case study of how to 
incorporate improvements in discretionary processes in the planning of a new, 
dense transit-oriented neighborhood, and how to maintain discretionary review and 
stringency while also expediting entitlement processes. San Francisco, on the other 
hand, illustrates how the benefits of specific planning tools that promote infill 
development might be significantly outweighed by the costs of a protracted 
approval process. This approval process appears related to either San Francisco's 
unique charter provision (that renders even building permits discretionary actions) 
or a political culture that influences (and slows) planning practices. 

335. Interview participants have noted that highly prescriptive design standards 
generally give archilet:Ls less ability Lo maneuver around building form. They can also have 
cost impat:ls if the regulations prescribe more expensive materials. more open space. or a 
more expensive construction type. 

336. See e.g .. Lemar. supra note 2 18. al 1563 (noting that ''whether a building is 
visually appealing is a su~jective inquiry. Whether a building is consistent with the existing 
architectural context is a supposed(v objective one) (emphasis added): Brian Soucek. 
Aesrheric J11dg111en1 in law. 69 ALA. L. R. 382. 417 (20 17) (noting that aesthetic judgment 
in land use regulation extends beyond the question of "what types of buildings or uses of 
land are the prelliesl'' to judgments ahout an arca·s identity and social cohesion). 

337. Litigation is another potential source of uncertainty for entit lement processes 
that can increase costs. However, at least in our current data, litigation occurs at relatively 
low rntcs. while all projects go through ambiguous and uncertain design review. Thus. at 
least initia lly it appears to us that providing certainty in the design review process is more 
important for improving the entitlement process than reducing litigation (again with tht' 
caveat identified in note 31 I. supra. about the threat of litigation). This is the approach taken 
by the state legislature when it enacted SB 35. which eliminates much discretionary review 
for certain 4ualifying affordable housing developments in cities that have not met their 
housing goals. See CAL. Gov'T CODE§ 65400 (West 20 I 8). 
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C. Uneven land use regulation across a city may operate as a 
tool of exclusion 

Lens and Monkkonen 's research indicates that stringency in land use 
regulation correlates with income segregation, but that this correlation still exists 
in jurisdictions with permissive density.m This suggests that other land use 
controls, beyond base zoning, contribute to income segregation. Our findings may 
contribute to an understanding of what may be occurring-at least within these five 
cities. 

As discussed in Part 111,m all these cities move affordable housing 
development through entitlement much faster than market rate development. None 
of the I 00% affordable housing developments within our data set were the subject 
of litigation. This suggests that entitlement processes (in tenns of timelines) and 
environmental review (in terms of opportunity for legal challenge) were likely not 
the constraint on affordable housing supply during these three years. We 
emphasize. however, that because these cities approved so few I 00% affordable 
housing developments within our dataset years, it is difficult to ascertain too much 
about timelines. Moreover. it is possible that opposition to affordable housing 
might shift if these cities approved substantially more I 00% affordable housing 
developments or approved them in different areas. 

Planning and zoning analysis indicates that four of our five cities provide 
for pennissive density and employ tools to incentivize dense residential 
development near transit, but that permissive density and incentives for growth are 
not evenly distributed in these same cities.340 This can create a scarcity issue (in 
terms of appropriately zoned land within cities) even though these same cities 
presumably have permissive density. Interview data suggests that the increasing 
cost of appropriately zoned land presents a major obstacle to affordable housing 
supply. This combined with drastic reductions in financing available for affordable 
housing impacts production, because combined, they create fewer opportunities for 
affordable housing development within these cities. Study participants across all 
categories repeatedly emphasized that legislative efforts must target both issues, as 
they operate together to limit deed-restricted affordable development. particularly 
after the loss of redevelopment funds. 

Project data also confirmed that very few affordable units were entitled in 
our study years across all cities. San Francisco had the highest rate of affordable 
units entitled. at 11 %, which came primarily through its inclusionary ordinance 
( outside of the former Redevelopment Areas). The lack of financing and suitable 
zoning for affordable housing developments, along with the importance of 
affordable housing mandates on market-rate developments in producing affordable 
units. lends some support to Lens and Monkkonen 's recommendation for 
inclusionary zoning.341 Still. inclusionary housing is insufficient to solve the 

338. See Lens and Monkkoncn. supra note 129. 
339. See supra Part 111.7. 
340. See supra Part 111.8. 
34 1. See Lens and Monkkonen. supm note 129. at 12. 

77 



Haslings Environmental Law ,Journal. Vol. 25. No. I. Winter 2019 

affordable housing crisis for all segments of the population. The fonnerly 
homeless. for example. require service-enriched housing . .142 as do other special 
needs populations.m lnclusionary housing aside. the fact that San Francisco had 
essentially no development of 5 or more units outside of specific plan areas and 
former Redevelopment Areas indicates inadequately zoned land may be a barrier 
to future dense development, both for affordable and market-rate. 

D. More data is needed about the risk of displacement 
through new development 

Supply-side solutions have been proposed repeatedly in both the 
academic and policy literature, as well as proposed legal refo1111s, with some 
research identifying potential displacement as an immediate and direct consequent 
of development. This poses difficult questions for policymakers at both the local 
and state level on how to promote dense infill development without displacing 
existing residents, and whether or how local or state proposals are avoiding a 
tradeoff of displacement for increased future supply . .144 Most of the proposed 
development in these five cities was on vacant. commercial or industrial land. 
except San Jose which had one entitled project involving the demolition of a 216 
unit rent-controlled building subject to rent stabilization. However. these findings 
are limited. We only observed five cities in a region, and not all these cities had 
rent stabilization ordinances. More data across high cost cities with minimal vacant 
land, particularly those with rent stabilization ordinances, is needed to evaluate the 
potential impact of any proposed policy that may implicate this issue. 

E. State-level reform proposals that would reduce local 
authority require better data 

In these five cities, legal refonn to promote equitable infill development 
may come in the fom1 of state legislative reductions in local discretion over specific 
types of development; alternatively, legal reform may originate in the electorate or 
city council of these cities by choosing to reduce the amount of discretionary 
review for development. State-level action is difficult; there have been successful 
efforts to reduce local discretion,3'15 but two major recent proposals for by-right or 

342. See e.g.. Kevin ragan. Solution 10 SF ·s homeless problem star1.1· wi1h supportive 
housing. S.F. C HRONICLE (June 29. 2016). https://perma.cc/9Ef-l-l-.14U2. 

343. The California Tax Credit Allocation Commit1ee defines these special needs 
populat ions as ·'[ijndividuals living with physical or sensory disabilities and transitioning from 
hospitals. nursing homes. development centers. or other care facilities: individuals living with 
developmental or mental he,1lth disabilities: individuals who are survivors of physical abuse: 
individuals who are homeless . .. : individuals with chronic illness. including HIV: homeless 
youth ...... See 4 C.C.R. § 10325(g)(3) https://pcnna.cc/J3R4-9SWP. 

344. See e.g .. Zuk and Chapple. supra note 208. 
345. See S.B. 35. 2017 2017-2018 Leg .. Reg. Scss. (Cal. 2018). 
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limited by-right development have failed.146 While our case studies suggest that 
some political wil l to increase affordable housing supply exists in at minimum four 
of these cities. it is unclear how broad that impulse extends across the state or how 
strong it may be. 

Assuming a new proposal limiting local discretion over infill 
development with affordability is politically feasible. the variation in local 
processes observed in these five cities in a single region is substantial enough that 
without good data across multiple cities and regions, there is a high risk that state­
level reform of local process may not advance intended policy goals. 

For example. recent legislation such as SB-J5347 attempts to eliminate the 
CUP requirement for certain projects consistent with zoning. but the complexity of 
the entitlement processes may prevent this legislation lrom accomplishing what is 
needed in these five cities. For instance. some cities impose a myriad of specific 
plan approvals on zoning-compliant projects that happen to be located within a 
specific plan area) ••R Although these approvals are functionally similar to CUPs. 
on paper they are different processes. HCD has drafted proposed regulations that 
appear to cover specific plan pennits within the ministerial process.349 San Jose 
provides another example. Most projects in San .lose go through the PUD process, 
which requires rezoning and thus renders a project ineligible for SB-JS. Yet the 
same PUD process in San Francisco and Oakland can occur without rezoning. Even 
though the PUD process accomplishes the same goals in these jurisdictions. the 
application is significantly different. Without knowledge of these nuances. 
lawmakers cannot draft legislation that accurately addresses the problem and 
provides clear guidance to local stakeholders. Moreover. without an understanding 
of the distribution of non-zoning compliant projects entitled each year. lawmakers 
may find their legislative tools unable to solve the right problems. Even legislation 
that is effective when enacted may quickly become ineffective due to local 
government efforts to restore control over new development. For instance. SB-JS 
may be unable to avoid cities downzoning or enacting more inflexible design 
criteria to force all approvals through rezoning or variance processes that are not 
subject to stale streamlining. SB 166- Califomia's "no net loss•· law- prohibits 
jurisdictions from reducing residential density to a lower residential density than 
what was utilized to delennine compliance with housing element law.350 While this 
helps mitigate unintended impacts of SB-JS. it is unclear if the provision applies 

346. See CJ\L. IJEP'1 OF FIN .. STI\EJ\MLINING AFFORDABI.E I IOUSING APPROVALS: 

TRAILER BIi.i TECI INICAI. MODIFICA I IONS (6- 10-16) (2016). https://pcrma.cc/GDS6-XVCR. 
al 5-6: S.B. 827 Reg. Leg. Sess. (20 17-2018) (Cal. 2018). 

347. See S.B. 35. 2017 Leg .. Reg. Scss. (Cal. 2018). 
348. Example$ of'this include the Large Project Aulhorizalion in certain use districts 

or San Francisco's Eastern Neighborhood plan area or the Planned Community Penni! in 
Redwood Ci1y·s Downtown Precise Plan. See S.F. MUNI. CODE § 329: REDWOOD CITY 
MIJNI. CODE§ 47.1-47. 5. 

349. See Memorandum from Cal. Dcp'I. Housing & Community Dev .. Drafl SB-35 
Regulations § 301(a). Sept. 28. 2018. hllps://perma.cc/J5U7-KDKN (defining the 
ministerial process as ··non-discre1ional) and cannot require a conditional use pennit or 
other discrc1ionary local government review or approval"). 

350. See CAL. Gov·T CODE § 65863 (2018). 
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to charter cities.351 Moreover. SB-35 may be ineffective in jurisdictions where base 
zoning has not been updated to reflect General Plan updates.m Finally. 
jurisd ictions are increasingly regulating density based on height and building fom1. 
In many places. height- not a limit on dwelling units per acre or FAR- is the 
major barrier to building more units. Future state legislation should consider these 
evolving zoning standards.HJ 

F. The state should not only mandate, but directly support 
good data reporting 

Perhaps the single most important finding explored in this article is also 
the most obvious- poor data access to project approvals in many jurisdictions. 
Results are only accurate to the extent that data provided to the public through 
public portals and commission minutes are accurate. While better-resourced 
jurisdictions have advanced parcel information tools and sophisticated websites. 
many rely on outdated on line permit systems that are not updated with current data. 
Oakland is an extreme example of what can result from inadequate resources­
their online permit system often contains incomplete information and has no link 
to approval documents. While we supplemented these shortfa lls with minutes from 
Planning Commission and City Council meetings, some projects go through an 
administrative, department-level review for which complete data was not available. 
While we erred on the side of caution and included six projects in our database that 
do not have complete data. we caution that it is possible that these six projects skew 
the total number of approved projects higher than what ii actually is. Additionally, 
Oakland's pre-application process that some projects utilize prior to submitting a 
fomial application was also inconsistently logged in their online system. which 
could influence approval timelines. We cannot infer that Oakland's poor data 
access is either deliberate or a reflection of local policy; the city's continued work 
to supplement state requirements around open government suggests the 
opposite.354 It is more likely that Oakland. which faces a uniquely persistent budget 

35 1. Section 65803 exempts charter ci ties from compliance with §§ 65800 - 65912 
of the Planning. and Land Use Code unless explicitly stated otherwise. The text of SB 166 
docs not explicitly apply its requirements to charter cit ies. All of the jurisdictions studied 
arc charter cities. See CAI,. Gov'T CODE§ 65803 (2018). For a legal interpretation that the 
new requirements do apply to charter cities. see Public Interest Law Project. SB 166(2017) 
Memorandum at 6. hllps://penna.ccrrK7V-AMYD. Without an amendment 10 the 
Government Code. determining applicability will likely require litigation. 

352. See discussion of San Jose. supra Part I n.33. 
353. We note that SB 827. which failed. attempted to do this. See S.B. 827. 2017-

2018 Leg .. Reg. Scss. (Cal. 20 I 8) (the proposed legislation exempted cl igible applicants 
from certain height requirements). 

354. In 1997 Oakland passed its own Sunshine Ordinance to supplement Urown Act 
requirements around open government. developed in partnership with the League of Women 
Voters and the California First Amendment Coalition. This ordinance covers meeting 
minutes and agendas relevant to discretionary approvals of residential development. See 
OAKLAND MUNL CODE ** 2.20.010 Cl seq. (Oakland Sunshine Ordinance), 
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crisis,355 is severely under-resourced given city initiatives to accelerate 
development and the growing demand for housing. 

In contrast. cities like San Francisco have excellent data access that al lows 
us to determine precisely what was approved each year according to our 
parameters. However. even good publicly accessible data does not fully reflect the 
complexity of the planning process. San Francisco employs a streamlined 
application process356 that integrates processes that constitute distinct approval 
pathways in other jurisdictions, like design review. The fact that there are no formal 
design review approvals in San Francisco does not mean these processes are not 
happening. San Francisco's various specific plan permits also combine what is 
essentially a CUP and variance process into one, reducing the number ofCUPs and 
variances in that jurisdiction. More projects are receiving variances than these 
numbers suggest. Jurisdictions like San Jose, on the other hand, employ very 
distinct approval processes, which also influences timeline. The majority of 
developments in San Jose go through the PUD process, which involves a rezoning 
and a permit approval that happen sequentially, rather than in tandem. Our 
interviews suggest that developers often complete the rezoning and then sell the 
land to different developers who later secure the permit. The time lag between these 
two milestones may slightly exaggerate approval timelines in San Jose for PUD 
projects. 

Although top-down state reform of environmental regu lations (or local 
regulation over land use) may encounter substantial difficulties. improving data 
access is an important first step to accurately understand the problem. Extracting 
project-level data is very time and resource intensive. There are few jurisdictions 
statewide that have development approval data in one centralized repository. 
Supporting jurisdictions to provide access to project-specific data on land use 
approvals, CEQA compliance, and overall time frames will help inform top down 
policy making in critical ways. Improving the quality of data and access to data 
can also help researchers and policymakers identify how long processes take and 
identify inefficiencies and redundancies that exist in local processes. This could 
also immediately help affordable housing developers determine what funding is 
required for the entitlement process. Finally, publicly avai !able data about approval 
timeframes and processes may increase public and political pressure on local 
governments to make processes more effective and efficient. 

SB 35 has somewhat advanced this issue some, in that it requires annual 
data reporting (which includes reporting total number applications received. 
projects entitled. building permits issued, and total number of certificates of 
occupancy issued).357 The state could bui ld on this requirement to support this 

355. See Daniel Borenstein. De,pite booming economy. Oakland f inances 
deteriorate. THE MERCURY NEWS (March 3. 2017). https://perma.cc/8MT4-7X3P. 

356. In early 20 18. San Francisco overhauled its entitlement application process. 
W hile this new process would l ikely impact data collection for prc~jccts apply ing for 
entitlements post-2018. this new process docs not affect our data years. CITY AND COUNTY 
OF SAN FRANCISCO. C HANGES TO PRF.I.IMINAR Y PROJECT /\SSESSMENT. /\pr. 2. 2018. 
hllps://pc rma.cc/ /\EE5-LD4T. 

357. See CAL. Gov'T CODE § 65400(20 18): see also Elmendorf. supra note 324. at 4 7. 
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work through two additional mechanisms. The first would be funding to support 
existing data reporting requirements (including those proposed here). As discussed 
previously. not all jurisdictions are equally resourced. and this appears to have a 
s ignificant impact on the quality of a city' s data. We anticipate that without 
additional support. at least some city reports will be unreliable. The second would 
be an enhanced housing element reporting obligation that requires jurisdictions to 
log infonnation on approval processes and timeframes in a centralized repository 
with consistent terminology across jurisdictions. To the extent that processes are 
so dissimilar that they cannot be analogized. this centralized repository cou ld 
contain explanations. This will aid not only in understanding entitlement processes, 
but will also help legal organizations to enforce housing clement obligations. 
Housing issues present regional concerns, and current data accessibility and quality 
presents obstacles to comparative and regional analysis on both trends (rate of 
entitlement). and processes (which processes may work better). 

Smaller steps would also be beneficial. For example. linking existing GIS 
or zoning data with assessor parcel infom1ation and building permit systems is a 
great first step to understanding how entitlements and building pennit processes 
interact. Linking these systems to provide this data can make housing element 
reporting obligations more robust. Ideally, improved data access can illuminate 
more of the internal planning process, by providing detail that is not immediately 
apparent from approval documents (like the amount of time environmental review 
adds to the approval process). interview data suggests that improved entitlement 
reporting and data can particularly benefit affordable housing developers. 
Financing affordable housing requires artful layering of state, local, and federal 
finance- each with their own set of eligibility requirements.358 Funding 
applications also happen in cycles. For example, in California, the 9% Low Income 
Housing Tax Credit has two funding rounds per year . .159 For most of these 
programs, the s ite must already be entitled in order to be eligible for funding.360 
Thus. timing entitlements with the funding cycles is very important to affordable 
housing developers. In an era of limited funding, timing the cycle correctly maybe 
the difference between a pr~ject being funded or not. Improved data can assist 
developers to improve their predevelopment strategy. especially in areas where 
they have less experience developing. As discussed above. we observed that these 
jurisdictions appear to process affordable housing faster than market rate housing. 

358. See e.g.. Affordable Housing and Sustainable Communities Prngram. CAL. 
DEP'T OF I IOUSING AND COMMUNITY DEV. ( last visited Oct. 26. 20 18). https://pcrma.cc/ 
TRV2-E759: low Income To.x Credit Programs. CAL. TAX CREDIT ALLOCATION COMM. 
(last visited Oct. 26. 20 18). https://perma.cc/C6NE-7N2Q: See also Affordable Housing 
Trnst Fund. CITY OF Los ANGEi.ES ANOCMTY. INV. DEP'T. ( last visited Oct. 26.2018). https: 
//perma.cc/99KB-SK5S. 

359. See e.g .. Application Information. CAL. TAX CREDIT ALLOCATION COMM. ( last 
visited Oct. 26. 2018). https://pemia.cc/D8CS-8S71-l (detailing deadlines for two funding 
rounds). 

360. See e.g.. 4 C.C.R. § I 0325(1)(4) (20 18) (''Applicants shall provide evidence, at 
the lime the application is filed. that the project as proposed is zoned for the intended use 
and has obtained all applicable local land use approvals which allow the discretion of local 
elected officials to be applied .. ... ). 
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From this. we can in fer that some jurisdictions t1·eat affordable housing differently, 
and nuances in process should be made publicly available. This is especially true 
in jurisdictions where affordable housing entitlement is slower than comparable 
market-rate development. 

Conclusion: Complex issues require a multi-pronged research 
approach 

Our work continues and we are exploring how entitlement operates within 
other cities throughout the state. At each tum we are reminded there is no single 
solution to this perplexing problem. Even within land use regu lation. entitlement 
is not the only issue for housing production in California. Increasingly onerous 
building safety regulations-ranging from seismic standards to renewable energy 
mandates-may also impose substantial costs on development. The building 
permit process itself is highly variable by jurisdiction. and interviews suggest it is 
another source of time delay. Interview participants also referenced construction 
and labor costs as a major barrier to feasibility. Labor costs, however. do not stem 
solely from Project Labor Agreements' 61 or prevailing wage requirements;362 

developers have also noted a drop in skilled tradespeople post-Great Recession. 
which has created labor scarcity and implicates workforce development issues. 
Further study on these factors is necessary. More information is also required on 
the demand side of the equation- specifically how income and preferences 
influence where people live and whether they use transit. In sum. we need a better 
understanding ofboth sides of the equation (supply and demand), with a clear focus 
on equity in order to reduce GHG emissions through equitable infill development. 

36 1. Project Labor Agreements arc collective bargaining agreements between 
building trndc unions and contractors that govern terms and condit ions of employment for 
all workers on a construction project. See Project labor Agreements. AFL-CIO. (last 
visited Oct. 26.2018). https://perma.cc/C8VX-UC8U. 

362. See. e.g.. CAL. Gov. CODE~ 65913.4(a)(l)-( 10) (2004) (defining prevailing. 
wage to he the .. general prevailing rate of per diem wages for the type of work and 
geographic area. as determined by the Director of Industrial Relations pursuant to Sections 
1773 and 1773.9 of the Labor Code"). 

83 



Hastings E:11\'ironmental Law .Journal. Vol. 25, No. I, W inter 2019 

*** 

84 




